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SANTA CLAUS—LITIGANT 


By FRANCIS COWPER 


Reprinted from The Law Times (England), December 19, 1952 


N } Bharti for one thing, you very 








often find another better, and for 

the questing traveller crawling rather 
numbly across the limitless prairies of 
the United States digest of case law it 
isa reawakening of the jaded mind and 

I flagging attention to come suddenly 
face to face with such a reference as 
this: (SANTA CLAUS INC. et al. v. 
SANTA CLAUS OF SANTA CLAUS 
INC. (1940) 27 N.E.2d, 354). It is 
not perhaps every set of chambers or 
ofice in Britain which takes in this 
valuable series. So, just as some 16th 
century member of Gray's Inn is cred- 
ited with having transplanted from the 
American colonies to Bacon’s Walks 
the catalpa tree still flourishing some- 
what agedly there, it may be per- 
missible to acclimatize in our own 


| wilderness of precedent this rather 


interesting little Christmas tree from 
Indiana. Who knows but that some 
counsel in Britain may one day find 
that it is just what he needs to puzzle 
a county court judge or to impress the 
House of Lords with the thoroughness 
of his research? 


| The incontrovertible evidence of this 


| litigation must surely confound the 


| doubts of those youthful sceptics who 
are inclined to treat Santa Claus as. a 
mere illusion and imposition, the 
opium of the nursery, since he cannot 
but be a man of solid substance to 


commit his cause to the protracted 
processes of transatlantic litigation. 
But if the actual belief in Santa Claus 
is thus happily fortified, it is at a cost 
by no means negligible—a lunatic 
schizophrenic vision of Santa Claus 
kicking Santa Claus round and round 
the Christmas tree, or maybe the hor- 
rors of domestic fury and fierce civil 
strife with bombing raids by air-borne 
reindeer sledges; in any event the 
Christmas bells jangled out of tune 
and harsh. 

Now, the story of this action starts 
with a place. The New World, no 
less than the Old, has its Romes, its 
Corinths and its Londons (sometimes 
in an almost embarrassing plenitude). 
It also has place names personal and 
place names descriptive and amid its 
riot of topographical nomenclature it 
is no surprise to find a village in In- 
diana called Santa Claus. Its latent 
possibilities lay long unapprehended, 
like uranium in the rock, but at last 
a great light burst upon a group of 
gentlemen, who, for all we can tell, 
may have combined the qualities of 
Mr. Pickwick and the Cheeryble 
brothers. With an unconscious ap- 
proach to the idiom of Highland 
designations, they obtained in Indiana 
the incorporation of Santa Claus of 
Santa Claus Inc. At Santa Claus it 
had its registered office and place of 
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business and there it took a lease of 
some 32 acres of land “to conduct on 
the said real estate ... all business 
having any relation to the Santa Claus 
idea, such as manufacturing and sell- 
ing toys and each and every article 
and item or thing having any relation 
to or connection with or spirit of Santa 
Claus in the latter’s traditional and 
commercial relation to Christmas 
time.” It was specified that these 
activities included the manufacture 
and sale of Christmas cards and Santa 
Claus advertising. It was also spec- 
ified that during the term of the lease, 
the lessee should have the exclusive 
right to erect buildings and structures 
on the land for the manufacture of 
goods, wares and merchandise and for 
entertaining the public. We can see 
in our mind’s eye the fairy tale archi- 
tecture which “the Santa Claus idea” 
would inspire—the gnome-like work- 
shops, the reindeers’ stables, the glit- 
tering snow palace, with stalactites and 
stalagmites of ice for pillars. 


Such, doubtless, was the vision 
splendid with which the Santa Claus 
idea gilded the little township. But 
where there is gold there is a gold 
rush and soon there appeared on the 
scene another Santa Claus Inc. which, 
with full knowledge of what was 
projected, acquired the fee simple of 
the land, itself proposing to erect 
buildings of various kinds “to be used 
in connection with the Santa Claus 
idea.” 

All wars are said to be fought for 
an idea no matter what the incidental 
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profits which may accrue to the victor, land. 
and for Santa Claus of Santa Claus | fades 
Inc. the Santa Claus idea was a casus | POF 
belli. It commenced an action for | 8 
$5,000 damages and an injunction, a-| 3 
leging that the other Santa Claus was} ¥ 
wrongly keeping it out of possession | Alre 
and was claiming rights in conflict | With 
with its rights. bea 
It would be tedious to trace the on 
detailed course of the litigation which | “°° 
eventually reached its final stage on at 
29th May, 1940, when judgment was tira 
given in the Supreme Court of In-| 
diana on the appeal of the defendant 
Santa Claus Inc. The first defence had 
been a bold denial of the plaintiff's 
very existence—in effect the old 
sceptical cry “There is no Santa Claus 
of Santa Claus.” The defendant cor- 
poration, it was alleged, had been in 
existence before the plaintiff was in- 
corporated and therefore, by reason of 
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the similarity of names, there was in 
the Secretary of State no authority to 
issue a subsequent charter of incorpora- 
tion to the plaintiff. This point had 
been ruled out by a lower court and 
the Supreme Court did not interfere. 
In the end the plaintiff was confirmed 
in its injunction and was awarded 
$100 nominal damages for having been 
kept out of possession, but it was held 
that the mere estimate of a manager 
was not sufficient to make good its 
daim to $5,000 damages for loss of 
profits resulting from not having been 
able to operate the building which it 
had been proposed to erect on the 
© victor | and. So on that note Santa Claus 
a Claus fades out of the pages of the law re- 
a casus | Ports, returning, no doubt, to a more 
ion for | congenial sphere of action. 
tion, al-| But there has been set a precedent 
aus was|t0 which we must adjust ourselves. 
ssession | Already we have accepted, almost 
conflict | Without noticing it any more, the 
importunate ubiquity of Santa Claus 
ene the | under a myriad rosy-painted cotton 
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shopping centres from early Novem- 
ber, when he takes over from Guy 
Fawkes, to well into the New Year. 
It has not grieved us that, now a seedily 
impoverished old gentleman, he should 
pocket a weekly pay packet for lending 
the prestige of his grand departed days 
and high connections to any depart- 
ment store that wants him for a side- 
show. It has even ceased to strike us 
as strange that the jolly, improvident, 
open-handed gift-bearer should have 
been transmogrified into a retail trad- 
ers’ counterhand. So, when all this is 
granted, why should he stop short of 
the writs and executions and solicitors’ 
letters and multiple annoyances of 
litigation? 

Yet still, eluding the manufactured 
quaintness of the mammoth stores, the 
loud-voiced advertising, the jostle and 
the glare, the Santa Claus idea still 
lives on, private and personal, spon- 
taneous and uncalculating, loving and 
giving, not diffused over a tedious sea- 
son of intensive salesmanship but 
focused on the point and pinnacle of 
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Would he be good 


1 which | ¥0O! bewhiskered masks. So too 

with his unseasonably premature ar- 
tage On| : 

tival and prolonged sojourn in the one sacred day. 
ent was 

of In- | 
fendant , 
nce had No Excuse for This! 
laintiff’s A fellow was pretty busy around tax time and filed his return a couple 
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ELECTRONICS IN COURT: 


Shorthand Reporters v. Recording Machines 


By EVERETT G. RODEBAUGH 
Chairman of United States Conference of Court Reporters 7 


Condensed from American Bar Association Journal, April, 1953 


AS A MEMBER of the Committee 
on Electrical Recording of the 
National Shorthand Reporters Asso- 
ciation I recently received a letter from 
an earnest fellow worker expressing 
his conviction that the sound recording 
machine is destined to take over from 
the court reporter; that we may soon 
reach that ideal state where “we will 
no longer need to waste our energy in 
writing these useless pages of short- 
hand which we eventually throw 
away.” 

My correspondent’s assumption that 
shorthand reporting will soon become 
obsolete is a debatable point. And I 
would suggest to him that if he is 
right in his assumption, then he, I, 
and all other court reporters are dis- 
pensable. As soon as commissioners, 
judges, legislators and dispensers of 
patronage learn this truth—if it be 
truth—the court reporter will have lost 
that security which is peculiar to his 
function and his work will be handed 
out to anyone, sometimes on the basis 
of expediency or friendship. I make 
this observation only as an aside im- 
portant only to a court reporter who 
might be subject to displacement. 


But it is a fact that the sound re- 
corder is here. We must decide to use 
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it or eschew it. And the important 
question is how verbatim reporting 
should be done—by the court reporter, | 
by the robot, or by the reporter with 
the help of the robot. 

While this question is pending | 
do not believe that the reporter should 
blackball the robot. Indeed, the re- 
corder is being used by many reporters 
today. If it is another tool that will 
help the reporter make a better tran- 
script he will and should use it. 


in 
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I do suggest, however, that the] Mor 
sound recorder salesmen do not need |down, 
our help. They have ample energy Our br 
and boundless enthusiasm and need 
only promise another miracle in an 
electronic age that has taught us to 
believe in miracles. 


The salesmen have not been idle. 
They have sold the government of| 
Puerto Rico 49 recorders and transcrib- | 
ers, at a cost said to be about $800 per 
unit, for installation in all district} 
courts of Puerto Rico. While this 
installation does not replace reporters 
(no records had formerly been made 
of such proceedings) it was made for 
economy and assumed the dispensabil- 
ity of the reporter. The sound re 
corder record is to be used for appeals | parte, 
to the superior and supreme courts and | Hartf 
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1S) = Our stock 


was insured 
but our 

portant | 

nue | Income wasn’t 


© with 
ding | The auctioneer poised his gavel over 


should |e of the last remnants of our busi- 
ness. “I’m bid thirty dollars. Thirty ... 


the re- 

porters |*¢ You done at thirty? All done?” 
ee One thing was certain. My partners 
a 


and I were “all done.” And so was the 
‘ft Walt | Jepartment store we'd worked so hard 
t. to establish. 

at the} Months before, when fire closed us 
xt need |down, things hadn’t looked so grim. 
energy Our ps and stock were adequately 


d need 









(Typical of what could happen in any business) 


insured. But we didn’t know then how 
disastrous the loss of income could be. 
We weren’t insured against this blow. 

Now we realize what a mistake that 
was! Business Interruption Insurance 
would have paid us our full anticipated 
profit and our continuing overhead 
expenses — a total of $188,000* during 
our shutdown. Not having this money 


available is what put us out of business! 


* Actual amount paid on a store loss that was covered by 
Business Interruption. 


aa This is not an isolated case. Lack of Business Interruption Insurance . 
\ has ruined many an enterprise. 
| wo? Some of your own clients may be taking needless risks right now. 
Would they be crippled by loss of income if fire, storm, 
on idle. explosion, riot or other insured hazard shut them down? 
rent of | It certainly won’t hurt to ask. They may not be familiar with 
anscrib- | Business Interruption Insurance. Or may not realize what an 
800 per important safeguard it is against loss of anticipated earnings. 
diseria } For full details about this essential, low-cost protection, 
‘le the your clients need only call their Hartford Fire Insurance 
=porters Company Agent or their insurance broker. 


n made 
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no reporter is to be employed. The 
judge, with a foot pedal to start and 
stop the robot, is to operate the ma- 
chine and replace recording belts when 
necessary. 

It is not a sound objection to say 
that the judge will not put up with 
this distraction and annoyance, be- 
cause he can and will delegate a clerk 
or marshal to wait upon the machine. 
The point is that a substantial invest- 
ment has been made upon the hope 
that the machine can function without 
a reporter, or even a technician of any 
sort. Those with experience in re- 
cording and transcribing court pro- 
ceedings believe that if a verbatim rec- 
ord is desired that hope will be dashed. 


General (now President) Eisen- 
hower commands respectful attention 
when in Crusade in Europe he writes 
this of his work in Washington early 
in 1942: “To insure that none would 
be forgotten and that records for sub- 
ordinates would always be available, 
we had resorted to an automatic re- 
cording system that proved most effec- 
tive. The method was a complete 
wiring of my war room with dicta- 
phones so placed as to pick up every 
word uttered in the room. Conversa- 
tions were thus recorded on a machine 
just outside my office where a secre- 
tary instantly transcribed them into 
notes and memoranda for the benefit 
of my associates in the Operations 
Division. As a consequence, and often 
without further recourse to me, the 
staff was able to translate every deci- 
sion and agreement into appropriate 
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action and to preserve such records as } Confe: 
were necessary. I made it a habit} con 


to inform visitors of the system ...] Ip 
so each would understand its purpose 
was merely to facilitate the execution 
of business. It saved me hours of 
work in the dictation of notes and 
directives and relieved my mind of 
the necessity of remembering every 
detail . . . that was presented to me,” 

Had this glowing testimony been 
available to the salesmen in 1942, 
rather than years later when the book 
appeared, they might have made a 
killing on the basis of such convince 
ing and unimpeachable authority. 
But time did not bring forth the 
revolution that then seemed imminent, 
and ten years later another national 
authority indicated that the sound- 
recording millenium had not yet ar- 
rived. The Judicial Conference of the 
United States, in its report of Sep- 
tember, 1952, said, concefning the 
possible application of sound record- 
ing to federal court proceedings: 
“Chief Judge Laws, chairman of the 
Committee on Sound Recording, te 
ported on a test of sound recording 
made in the District Court for the} }, ; 
District of Columbia in the last year.) 54 
He said that the impression produced } 
upon the committee and personnel of 
the court who were present was favor- 
able, but that experimentation for fur- 
ther improvements in equipment and | 4: 
technique was going on and that it) ;, 5, 
was expected that progress would be Ney 
made within the coming year. The| 195 
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Conference authorized the committee 
to continue its study.” 

In West Virginia, too, the sales- 
man has been successful, as reflected 
in this quotation from the Christian 
Science Monitor, October 10, 1951: 
“West Virginia has not merely a 
senographic record but a complete 
tape recording of the deliberations of 
its House of Delegates . . . . This is 
the outgrowth of a system that began 
with the placing on a microphone on 
each lawmaker’s desk for a public ad- 
dress system. A natural next step was 
tape recording. Among the resultant 
advantages the speaker of the 
House reports a great saving in sal- 
aties of expert stenographers, economy 
of filing space for the recordings, and 
the possibility of playing back any 
passage for printing in the journal or 
to establish exactly what was said and 
even with what inflection.” 

But perhaps it is more than coin- 
cidence that in the nearby state of 
Tennessee there was employed for a 
while a court reporter in a United 
States District Court, a reporter who 
staked everything on the sound re- 
corder, because he wrote no shorthand. 
He is no longer so employed; a short- 
hand reporter has taken his place. 

One more instance will suffice to 
demonstrate that the sound recording 
salesmen need no encouragement and 
that no crusade is necessary to dram- 
atize the fact that sound recording 
is here. This item appeared in the 
New York Times of October 8, 
1952: “A tape recorder fed by 13 
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strategically placed microphones will 
help preserve for posterity the future 
utterances of members of the Board 
of Estimate and persons appearing be- 
fore that body .... The new re- 
cording system, which will supplement 
and perhaps later replace the present 
method of recording the board’s pro- 
ceedings with the aid of stenographers 
using stenotype machines, is being in- 
stalled at a cost of $3,639. 

Resort to the tape recorder device was 
made necessary because of 
increasing difficulty in obtaining qual- 
ified operators of the stenotype ma- 
chines. 7 


Certainly, difficulty in obtaining 
qualified court reporters has stimulated 
search for a substitute. With tradi- 
tional thoroughness the Navy has 
tested the sound recorder as a substi- 
tute. With regard to these tests Com- 
mander H. S. Cofield, USN, reports in 
the JAG Journal for July, 1952: “One 
of the perennial problems in the 
administration of Naval Justice is the 
obtaining of qualified court reporters 

. Experience has already dem- 
onstrated that wire and tape recorders 
are not adequate substitutes for a qual- 
ified court reporter . One of 
the principal limitations of any me- 
chanical reporting system is that the 
dictating machine will record clearly 
only one spoken voice at a time. 

In the ‘open mike’ reporting 
system the circumstance of 
two people talking at the same time 
will occur When counsel 


interrupts a question or answer with 
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an objection . . . the reporter 
must signal that the machine 
is unable to record two voices. The 
President (or Law Officer) must then 
have the question repeated, followed 
by the objection, then the ruling, then 
the answer, if any, in an orderly se- 
quence It does not appear 
that the ‘open mike’ recording system 
is completely satisfactory, or a substi- 
tute for a well trained and experienced 
court reporter.” 

The evidence indicates that under 
ideal conditions, under controlled or 
even contrived conditions, and per- 
haps even under difficult conditions 
the sound recorder can make a good 
recording. But the evidence does not 
indicate that the competent court re- 
porter can now be dispensed with or 
that the sound recorder can ever be 
left to its own devices, without the 
attendance of a trained operator. 
Sooner or later sound recording will 
find its proper place in response to 
the demand it may create, and every- 
one concerned will have to adjust to 
that demand. I suggest that the court 
reporter, the lawyer, the judge, and 
everyone concerned should be an in- 
telligent skeptic, willing to be shown 
but secure in the knowing that the 
salesman will turn every stone for the 
showing and that the robot will find 
use as it may demonstrate its useful- 
ness. 


The impact of the sound recorder is 
sharp because human achievement is 
limited by human capability and man 
as a court reporter is as human and 
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fallible as man in any other undertak. 
ing. But the machine as a perfec 
court reporter must have intelligence, 
and no machine can be intelligent 
It can only be a robot, even though a 
very clever one. I suggest that it is 
just because the robot cannot be made 
human, cannot be made intelligent, 
that inevitably it will disappoint and 
cannot be safely entrusted with the sole 
responsibility for making the verbatim 
record. 

Granted, the court reporter has the 
limitation of being human. He also 
has the genius of human ability. He 
has intelligence and he can apply that 








intelligence to his problems. He will}: 


know when something goes amiss, 
when proceedings may be unintel- 
ligible, when things get out of hand; 
he knows when something goes 
wrong, he knows if any word is lost. 
The qualified court reporter will pro- 
tect the record, and that ability can- 
not be given to the machine, and that 
the machine can never learn. 


So I shall have to be shown. I am 
not convinced that litigants, lawyers, 
judges, commissions, and lawmakers 
will prefer the gadget, the robot, to 
the services of the competent, well- 
trained and intelligent court reporter; 
the reporter who quite well may de- 
cide that the sound recorder can be 
his handmaiden, but the reporter who} 
will apply his understanding and his 
intelligence and his experience and 
his skill to give what is needed—the 
accurate and workmanlike transcript 
of the spoken word. 
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Every Lawyer Should Have 
U.S. Supreme Court Cases at Hand 


A Condensation of a Comprehensive Treatise 


By ERNEST H. SCHOPLER 
Editor, United States Supreme Court Reports, Lawyers’ Edition 


This condensation cannot do justice to Mr. Schopler’s comprehensive treatise 
which cites authority for every point, and emphasizes in detail why every 


lawyer should have U. S. Supreme Court decisions available. 


It will pay 


you to read and file the original treatise. For your FREE COPY write to 
The Lawyers Co-operative Publishing Company, Rochester 14, New York. 


HE RULES of Decision Act (Ju- 

diciary Act of Sept. 27, 1789, 
§ 34; now 28 USC § 1652) commands 
federal courts to regard as “rules of 
decision” the substantive “laws” of the 
appropriate state, except where the 
Constitution, treaties, or statutes of the 
United States provide other- 
wise. Erie R. Co. v. Tomp- 
kins (304 US 64, 82 L ed 
118, 58 S Ct 817, 114 ALR 
1487) decided that “laws” 
in this context include the 
unwritten laws of a state as 
pronounced by its courts, as 
well as statutes. It has since 
been erroneously supposed 
by some that decisions of 
the United States Supreme 
Court are not of great sig- 
nificance to the general practitioner. 
The truth is that no attorney should 
attempt to practice in either the fed- 
eral or state courts without being fa- 
miliar with the decisions of the highest 
federal court. 
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Notwithstanding the Erie R. Go 
Case, federal courts are still bound 
to decide questions of state law i 
diversity cases or where federal juris- 
diction is based on a federal question, 
And federal courts may still exercisé 
independent judgment on a question 
of state law never decided 
by the state courts. F 

A federal question lurks 
in the record in many state 
court cases, and on these fed- 
eral questions US Supreme 
Court decisions are absolute- 
ly binding. And where a fed- 
eral statute may be enforced 
in a state as well as a fed- 
eral court, a construction of 
such statute by the US Su- 
preme Court “is as much a 
part of the act as though written 
therein.” 

Supreme Court interpretations of 
federal constitutional provisions of 
federal statutes are “strongly persua- 
sive” of the interpretation of state con- 
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stitutional provisions or statutes whose 
subject matter is similar. Likewise, a 
term which has been defined by the 
federal courts will ordinarily be con- 
sidered as having the same meaning 
when used in a state statute. And 
Supreme Court decisions on questions 
of common law, whether rendered be- 
fore or after Erie R. Co. v. Tompkins, 
are persuasive authority of the highest 
order in state courts. 

State courts “may well look” to the 
decisions of the US Supreme Court in 
the interpretation of state rules of 
procedure, frequently patterned after 
federal rules. State courts also closely 
scrutinize unwritten law on federal 
procedure when confronted with sim- 
ilar questions, such as the privilege of 
marital communications or the priv- 
ilege of a public officer to refuse to 
disclose official information. 


The law of domestic relations 
often presents federal constitutional 
questions—and decisions of the Su- 
preme Court are of particular im- 
portance in connection with the recog- 
nition of divorce decrees of other 
states. Moreover, state courts have fol- 
lowed the construction given by the 
Supreme Court to a state statute pro- 
viding for alimony and maintenance. 

Federal constitutional questions 
arise frequently in state court proceed- 
ings involving property rights. To 
mention a few: Are state escheat stat- 
utes, or alien land laws, valid? Are 
covenants discriminating against per- 
sons because of race or religion en- 
forceable? Federal Bankruptcy ques- 
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tions also frequently arise in state 
proceedings. 

US Supreme Court decisions inter. 
preting the Interstate Commerce Act, 
the Carmack Amendment, or the 
Freight Forwarder Act, are controlling 
in state courts. The same is true of 
decisions on the validity of contrac. 
tual limitations of an interstate caf- 
rier’s liability or the liability of 
telegraph company for failure 






























transmit an interstate message. And| In 
state law may require regulations of | ployer 
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question of compensability for dam- 
ages resulting from the government's 
exercise of its power to improve 
navigation; this question may par- 
ticularly arise where property is taken 
for that purpose by a municipal au- 
thority, as where, by constructing a 
sewer system, a municipality has de- 
sroyed oyster beds, or, by the erec- 
tion of a breakwater, has caused the 
washing away of a sandy beach. 

In actions under the Federal Em- 
ployer’s Liability Act, frequently insti- 
tuted in state courts, not only ques- 
tions of substance (such as concern 
the requisite elements of negligence, 
the permissible defenses, or the va- 
lidity of a release), but also questions 
of procedural nature (such as the suf- 
ficiency of the evidenee) are governed 
by decisions of the US Supreme Court. 


Actions under the Jones Act (mak- 
ing provisions of the Federal Employ- 
er’s Liability Act applicable to sea- 
men) may be brought in state courts. 
In these, US Supreme Court decisions 
as to who is a seaman are controlling. 
And state courts, in actions arising 
from maritime torts, are bound by the 
construction placed upon the Long- 
shoremen’s and WHarbor Workers’ 
Compensation Act by federal courts, 
insofar as a question depends upon 
construction of that act. State courts 
are also governed by Supreme Court 
decisions in determining the relative 
application of state workmen’s com- 
pensation acts and the Longshoremen’s 
Act or the Federal Employer's Liabil- 
ity Act. And with regard to the 


COMMENT 15 


construction of state workmen’s com- 
pensation acts decisions of the Su- 
preme Court construing like provi- 
sions of federal statutes are persuasive 
authority. 

Constitutional questions in labor law 
may concern the effect of the guar- 
anty of free speech, the supremacy 
of federal law, state power to enjoin 
picketing, or the validity of closed 
shop contracts. The Railway Labor 
Act is applicable in state courts and 
questions arising thereunder are con- 
trolled by Supreme Court decisions. 
And the construction given by the 
Supreme Court to federal labor rela- 
tions acts has been given weight by 
State courts interpreting similar pro- 
visions of state acts, including stat- 
utes restricting the power to issue 
injunctions in labor disputes. 


Federal decisions construing the 
Federal Social Security Act are entitled 
to “unusual respect and deference” by 
state courts determining questions 
arising under similar state legislation. 
And federal decisions are persuasive 
authorities in interpreting a state 
statute defining a “labor dispute” in 
the same language in which it appears 
in federal statutes. 

Whether state regulation of the 
insurance business violates state con- 
stitutional provisions similar to the 
Fourteenth Amendment is a question 
upon which US Supreme Court deci- 
sions would be persuasive. And there 
are still common law questions in the 
field of insurance, such as what is a 
“war risk,” as to which Supreme Court 
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decisions are persuasive authorities. 

The Federal Constitution imposes 
restrictions upon state taxing power, 
such as the provisions of the export- 
import clause and the due process 
clause of the 14th Amendment. And 
a limitation of state taxing power may 
arise from the doctrine of the im- 
munity of federal agencies from state 
taxation. A state court will also look 
to Supreme Court decisions as con- 
trolling in determining the relative 
priority of a federal tax lien. Supreme 
Court decisions have also been held 
applicable in determining whether a 
state tax statute violated the equal 
privileges and immunities or due proc- 
ess provisions of a state constitution. 


Decisions of the US Supreme Court 
construing the federal income tax act 
are very persuasive in construing simi- 
lar state income tax law. 

The same holds true of estate taxes. 
A question not uncommon in tax cases 
is whether the taxing authorities are 
precluded by the res judicata effect of 
a former judgment from enforcing a 
tax claim. Here again, the decisions 
of the Supreme Court in the federal 
tax field are frequently relied upon as 
persuasive authority in state courts. 

The decisions of the Federal Su- 
preme Court are conclusive authority 
on the various questions of federal 
constitutional law that may arise in 
the course of a criminal trial in a 
state court. Many of these questions 
concern procedure: for example, Has 
the grand jury or the panel for the 
petit jury been selected without dis- 
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crimination on account of race™ 
religion? May premises be sear 
without a search warrant, as an if 
dent to a valid arrest? Does 
process permit physical exami 
or exhibitions of the accused? 
of the state courts, in determi 
whether as a matter of state law ¢€ 
dence obtained by an illegal seatth 
or seizure is, or is not, admissible, a 
given considerable weight to the 
eral practice on that point, as reflected 
in decisions of the Supreme Court. ™ 
Landmarks in the field of adminig 
trative law, such as the Morgan 
are closely analyzed and evaluated 
the state courts. And Supreme Court 
decisions construing the Federal Ad 
ministrative Act are persuasive authori 
ty in state courts as to the procedure 
required under similar state statutes. 


While the situations outlined are 
only a few of those in which the law 
as announced by the United States 
Supreme Court is either conclusive or 
persuasive in state courts, it is clear 
that in many situations these decisions 
are of the utmost importance for the 
general practitioner. In important 
cases in which a federal question is 
present it is often of the utmost signifi- 
cance for the defeated party to be able 
to seek a review of a state decision by 
the United States Supreme Court. The 
possibility of a latent federal question, 
or the availability of persuasive Federal 
Supreme Court decisions on questions 
of local law should always be explored. 
The failure to do so may be both 
embarrassing and costly. 
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issued in their final form in 1599. 


in Mosco. 1560.” 





FTER THE comming home into 
Russia of Joseph Napea the first 
ambassadour to Queen Marie, I remain- 
ing the Agent there, sundrie Russian 
marchants by Josephs procurement 
obtained letters from the Emperour to 
freight goods and passe in our ships 
for England: which thing upon good 
consideration I answered and refused. 
They were then driven to credite us 
and compound in value untill the next 
returne. At which time, notwithstand- 
ing good accompt in the value of 600 
robles, there grewe question by their 
double demand. 


So in April Anno 1560. before my 
comming from Moscovia, they ob- 
tained trial by combat or letter to have 
their summe double, or as I proffered 
600 robles. For combatte I was pro- 
vided of a strong willing Englishman, 
Robert Best, one of the companies 
servants: whome the Russes with their 
Champion refused. So that we had 
the words of our priviledge put in 
effect, which were to draw lots. 

The day and maner of triall ap- 
pointed by the Emperour at his castle 
in his palace and high Court of Mos- 
covia was thus. The Emperours two 
18 


JUSTICE IN RUSSIA—1560 


By RICHARD HAKLUYT 


Extracted from the author’s “The Principal Voyages of the English Nation,” 


“The maner of Justice by lots in Russia, written by Master Henrie Lane, 
and executed in a controversie betweene him and one Sheray Costromitskey 

















Treasurers, being also Chancelours and 
chiefe Judges, sate in court. They 
appointed officers to bring me, mine 
interpreter, & the other, through the 
great presse within the rayle or barre, 
and permitted me to sit downe some 
distance from them: the adverse par- 
ties being without at the barre. 
Both parties were first perswaded 
with great curtesie, to wit, I to enlarge 
mine offer, and the Russes to mitigate 
their challenge. Norwithstanding that 
I protested my conscience to be cleere, 
and their gaine by accompt to bee 
sufficient, yet of gentlenes at the mag- 
istrates’ request I made proffer of 100 
robles more: which was openly com- 
mended, but of the plaintifes not ac- 
cepted. Then sentence passed with 
our names in two equall balles of waxe 
made and holden up by the Judges, 
their sleeves stripped up. Then with 
standing up and wishing well to the 
trueth attributed to him that should be 
first drawen, by both consents among 
the multitude they called a tall gentle- 
man, saying: Thou with such a coate 
or cap, come up: where roome with 
speede was made. He was commanded 
to hold his cappe, wherein they put 
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the balles, by the crowne upright in 
sight, his arme not abasing. With 
like circumspection, they called at ad- 
venture another tall gentleman, com- 
manding him to strip up his right 
sleeve, and willed him with his bare 
arme to reach up, and in Gods name 
severally to take out the two balles: 
which he did, delivering to either 
Judge one. Then with great admira- 
tion the lotte in ball first taken out 
was mine: which was by open sen- 
tence so pronounced before all the 
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people, and to be the right and true 
parte. 

The chiefe plaintifes name was 
Sheray Costromitsky. I was willed 
forthwith to pay the plaintifes the 
summe by me appointed. Out of 
which for their wrong or sinne, as it 
was termed, they payd tenne in the 
hundred to the Emperor. Many dayes 
after, as their maner is, the people 
took our nation to be true and upright 
dealers, and talked of this judgement 
to our great credite. 





Sheep Never Do 
Speaking of the bill of rights, the great point is to detect at once the 


slightest encroachment upon any of the freedoms. 


Sheep never do.— 


Frank W. Brady of the Manila, P. 1. Bar 


















TTORNEYS are so hypnotized by 

the term “‘public relations” that 
they overlook the obvious fact that 
it is only another name for what clients 
and the general public think of attor- 
neys. Like a good reputation, good 
public relations must be earned. No 
paid advertising, no press agentry and 
no public service program can substi- 
tute for a sound attorney-client re- 
lationship. Yet it is at the level of 
day-to-day contacts with clients in our 
own offices that our public relations 
are so often bungled. 

Your client’s first impression of 
you is gained from your office. Is it 
modern and businesslike? Is it con- 
venient and private? Are your clients 
greeted and handled tactfully and 
graciously by your stenographer? 
Is the girl who handles your incoming 
telephone calls tactful, helpful, and 
polite? 

Doctors are often judged as having 
a good or poor “bedside manner.” 
How are your “deskside manners’’? 
Are you gruff and impatient or sympa- 
thetic and helpful? Remember, many 
of your clients are emotionally 
wrought up and worried or they 
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Confidentially for You, 
Mr. Attorney 


By PHILIP S. HABERMAN* 
Of the Madison, Wisconsin Bar 





@ 








wouldn’t be there. Be as frank and 
reassuring as circumstances permit. 
Try to talk the client’s language. 
Don’t begrudge a little time for pleas- 
antries. It pays big dividends. 


Be Available. Don’t be hard to get. 
No client is unimportant. Never let 
one feel that he has received “the old 
brush-off”. Even if you are busy, 
you can still step out for a moment 
to personally tell the client, who has 
come a long way, why you can’t see 
him now. It is no disgrace to be 
busy—in fact, the clients think all the 
more of you for it. But don’t keep 
clients waiting for hours in your of- 
fice—their time is valuable, too. If 
for any reason you are delayed or 
can’t see them on time, get word to 
them. Treat them as you would like 
to be treated. 


You can’t satisfy everybody, but 
generally speaking, never let a client 


*Mr. Haberman is Executive Secretary 
of the Wisconsin Bar Association. ‘Con- 
fidentially for You, Mr. Attorney,” as here 
presented, is a condensed version of a talk 
given at several regional meetings in Wis- 
consin and thereafter printed in pamphlet 
form and distributed to all members of 
the Wisconsin Bar Association, 
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go away dissatisfied. If you are un- 
justly accused, insist that another 
lawyer or the local bar association 
arbitrate to clear you and satisfy the 
client. Many grievances arise from 
misunderstandings, and for that there 
is little excuse. An aggrieved client 
—tright or wrong—is usually a talk- 
ative one. Go out of your way to 
mollify him, else he damages your 
reputation and that of the entire Bar. 


To the client, his case or problem 
is probably the most important thing 
on his mind. It may involve what to 
him is a lot of money. He and his 
family worry about it. Nothing adds 
fuel to these worries like being kept 
in the dark. Within reason, let him 
know what you are doing, what prog- 
ress is being made, what the delays are 
and why. Surveys indicate that the 
greatest public dissatisfaction with 
lawyers is that they are so darned 
slow! Get the reputation for doing 
your work promptly! 


A doctor’s office glistens with 
chrome and awesome gadgets. White 
uniforms and a medical smell all 
create an impressive atmosphere which 
patients seem to expect to pay for. 
With this, attorneys can’t compete. 
The day of the powdered barrister’s 
wig is past. But you can use a bit 
of psychology in handling your clients, 
at least some of them. For example, 
don’t be blunt and offhand with an- 
swers. You may know very well the 
answer to a client’s question. Yet he 
is doubly impressed if you tell him 
and open the book and show him 
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where it says so. Your answer is more 
authoritative in his eyes if you look 
it up, or follow up his call with a 
letter, stating that you wish to confirm 
that the answer to such and such a 
question is so and so, citing authority. 
Incidentally, bills sent with such let- 
ters are well received. 









No one respects a cheap attorney or 
a fee cutter. Handle charity cases on 
that basis, otherwise charge an ad- 





















equate but reasonable fee. Have an happ 
understanding with the client. Let Many 
him know on what you are basing | 4, ¢} 
your charge. Amost never let a client | .. y, 
leave dissatisfied with your fee. Gen- | ioene 
erally, the client has a pretty good bad | 
idea of how much work you put in. delay 
He will understand a fee based on fees, 
time spent. If in doubt, discuss your ] jos 
fee with him. Most clients are fair. | \fog 

How many clients have you lost | men 
because they thought you overcharged | LY- 
them? On the other hand, how many | sion 
times have you done what you know | tot 
was a top-notch job, with good results S 
and a happy client who doesn’t com- | An 
plain about your fee, only later on | and 
to see him turn up in a competitor's | to¢ 
office for no apparent reason? We'll | offi 





venture a guess that the latter group 
is larger than the first. Anyhow, you 
get some of the other fellows’ clients 
by the same process. Do you worry 
because a few clients complain to 
you about high fees and let you know 
that they think you have over-reached? 
Don’t let it worry you. It happens 
to others too, besides lawyers. Spend 
a morning behind the counter in a 
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butcher shop, or at the checkout 
counter in a super-market, and you 
will hear some real complaining. The 
fact is, a lot of people are chronic 
complainers on prices. It seems to 
make it easier to pay the bill if they 
can gripe a little, jokingly or not, and 
they complain about the high cost of 
everything today—including lawyer's 
fees. 

Your case is closed, your client is 
happy, but you haven’t been. paid. 
Many pleasant client relationships go 
on the rocks at this point, due solely 
to unbusinesslike handling by the at- 
torney. A great deal of unnecessary 
bad public relations grows out of long 
delayed billing of fees, unexplained 
fees, misunderstood charges or serv- 
ices and no discussion re payments. 
Most clients prefer an itemized state- 
ment. Remember—BILL PROMPT- 
LY—the client’s evaluation of profes- 
sional services varies in inverse ratio 
to the time when rendered. 

Sue for a fee only as a last resort. 
An account should not be sued on, 
and it is an injustice to most clients 
to do so, unless and until the attorney's 
office is certain it cannot be collected 
any other way. It is not always pos- 
sible for the busy attorney to know 
about the indigent and hardship cases. 
Sometimes they are overlooked. Get 
adequate information about clients on 
the first call. It is your responsibility 
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New York 38, N. Y 


to determine these cases and adjust the 
charge accordingly. 

You couldn’t handle all the law 
business in your community if you 
could get it. Don’t begrudge the busi- 
mess your competitor gets. Sheer 
chance or luck plays a part, but in the 
long run it evens out and you will 
get your- breaks, too. Instead of 
grumbling, start analyzing yourself and 
your ways if you believe you aren’t 
getting the clients you deserve. If 
people (attorneys included): lived by 
the Ten Commandments, life would 
be pleasant. Attorneys have their own 
Commandments—47 of them—and 
you should read them regularly and 
practice by them continually. If your 
competitor doesn’t, that won’t justify 
your neglect. Two wrongs don’t make 
a right. Sooner or later, the public 
catches on. After all, your reputation 
is always in the making. It is your 
most precious asset. 





Lost Truth 


Truth is sometimes lost through too much disputation —Kelly v. Kelly, 
135 NJ Eq at 76. 









ECTION 107(a) of the Internal 
Revenue Code is peculiarly fitted 
for use by practicing lawyers in re- 
ducing income taxes on their profes- 
sional income. This Section permits 
compensation for personal services 
reported for taxation in one year to 
be spread over the several years in 
which the services were performed 
to compute the tax on it. This spread- 
ing keeps it from being taxed at the 
high surtax rates of the year when 
reported and instead places it in lower 
rates over the several years. Thus, 
the tax on a fee of $30,000 in 1953 
will be greater than the sum of the 
taxes on $10,000 ($30,000 divided by 
three) taxed in each of the years 1950, 
1951, and 1952, even if other income 
were reported for taxation in each of 
these years. Tax-reduction by split- 
ting income into several years is like 
tax-reduction by splitting income be- 
tween husband and wife when each 
spouse has some income. One can 
never be sure whether such income- 
splitting will result in a lower tax 
until he computes it both ways. 
The conditions that must be met 
to make Section 107(a) available are 
particularly adapted to practicing law- 
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REDUCING INCOME TAXES 
ON LONG-TERM FEES 


By CHARLES B. BAYLY, Jr. 
Of the New York Bar* 






+ 









yers. The compensation reported for 
taxation must be for personal services 
lasting at least 36 calendar months 
and must be at least 80 per cent of 
the total compensation for the sery- 
ices. In addition the statute covers 
one reporting a share of compensation 
derived from a partnership receiving 
or accruing it. 

Personal Services. The services 
compensated must last as long as pos- 
sible, both to meet the 36-month re- 
quirement of the Act and also to 
spread the compensation over a 
many taxable years as possible to re- 
duce the tax on it. This period of 
services is not limited to one begin- 
ning with the date of the formal con- 
tract for the services and ending with 
receipt of the fee. Instead this period 
begins when the lawyer first informal- 
ly considers the case, even though a 5 
formal contract is executed later, and| T! 
does not end until the last act is done || ®« 
necessary to represent the client, even | 
though the fee has already been paid. | 
ees N 
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Let 


























































- 2 re ofA 






































*Mr. Bayly is tax counsel for the Colum- 
bia Broadcasting System, Inc., and is the 
author of the recently published “Minimiz- 
ing Taxes on Professional Income,” New- 
kirk Assoc. Inc., Albany, New York, $7.50. 


















































Picture of a man without tax worries 


True, being marooned creates a few problems, but it has its com- 
pensations. For instance, how many of your clients would sigh en- 


red for viously at this scene of a man thousands of miles from the nearest 
ervices tax form? 

months Your clients can use your help with their tax problems. Do you miss 
‘ent of the extra business this could give you? Thousands of attorneys for 
e sery- years have serviced clients’ tax needs by consulting 

covers 

nsation Alexander Federal Tax Handbook 
ceiving 


The 1954 Edition of Alexander has just been published. It is your step- 
by-step tax guide, clear in explanation, easy to follow. It furnishes 


services you with: 
itl Business problems and their solutions 
a6 Sample forms, filled in for your guidance 


The Internal Revenue Code 


we Regulation 111, amended to July 1, 1953 

riod of Concise text explanation of tax law which untan- 
begin. gles the most complex provisions 

al con- Without obligation, order your 10-day approval copy on a risk-free 

1g with basis. Examine it, use it during this busy tax season. Then decide 


period whether it meets with your full approval and remit $20 or return 
formal- the volume. 


ough a Paez: wuouiboos nowmMAct Looe sq sneha oie tl to 
er, and| The Lawyers Co-operative Publishing Co. 


is done || Rochester 14, New York | 

it, even Without obligation send me on free 10-day approval the 1954 

paid. Alexander Federal T7ax Handbook. If I retain, bill me for $20.00. | 
| I ia al ite acne cealaiale | 

- Colum- 

d is the | Odiiretiet 532000). .i4.080.98) eg ed ee ee | 

Minimiz- 


og BR ED Se icccscccneescoccccccsocccesnccccccnvpnpsaccnescocenasccguecsaceness 
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80 Per Cent of Total Compensation 
in One Year. Section 107(a) calls for 
at least 80 per cent of the total com- 
pensation for the services to be re- 
ceived or accrued in one taxable year. 
To meet this condition payments be- 
fore the taxable year must not be “re- 
ceived” or “accrued” when made or, 
if “received” or “accrued” then, must 
not be for the same services compen- 
sated in the taxable year. Thus pay- 
ments of $5,000 in 1951 and $10,000 
in 1952 will prevent a fee of $40,000 
reported for taxation in 1953 from be- 
ing 80 per cent of the total compensa- 
tion of $55,000 unless the $5,000 


. “ce . ” se 
was either not “received” or “‘ac- 


crued” until 1953 or was not compen- 
sation for the same services for which 
the fee of $40,000 was reported in 


1953. Then the $5,000 will either 
cause $45,000 out of the total compen- 
sation of $55,000 to be reported for 
taxation in 1953 or will not be counted 
at all so that the fee of $40,000 is 80 
per cent of total compensation of $50,- 
000. 


Receipt or Accrual.of Advance Pay- 
ments of Compensation. Whether 
compensation is “received” or “‘ac- 
crued” usually depends upon the inten- 
tion of the parties. Advance pay- 
ments to lawyers have been held not 
to have been “received” or “accrued” 
when made. Examples are funds to 
meet litigation expenses, the balance of 
which the lawyer is to retain as part of 
his fee, and partial payments pending 
the outcome of litigation. 


Advance Payments Not Included in 
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Total Compensation for Services. A 
Lawyer may represent im one case sev- 
eral claimants and receive his compen- 
sation from them in different years. 
Payments from different clients in this 
situation are mot to be added to com- 
pute the total compensation for 
services in finding whether a _pay- 
ment from one client is at least 80 
per cent of the total compensation. 
Instead only payments from one client 
are to be added to compute the total 
compensation for services. In this way 
amounts received from one client may 
more likely meet the 80-per-cent re- 
quirement of the Act. Similarly a 
newly-made partner sharing in a fee 
from a client is not required to in- 
clude his salary as a prior employee of 
the firm with his share of the fee in 
computing the total compensation for 
the services, even if he worked on the 
same case as an employee of the firm. 
This is so because his salary as an 
employee came from the partnership, 
while his share of the fee came from 
the client. 

Compensation Received or Accrued 
as Partner. Section 107(a) is es 
pecially available to lawyers practicing 
in partnerships. If compensation 
meeting the statutory conditions is re- 
ceived or accrued by a partnership, any 
one including a part of the compensa- 
tion in his gross income is entitled to 
compute the tax on it under the Act. 
This means that a partner sharing in 
the fee can apply the statute, even 
though he did not perform any of the 
services. The question of whether 











cs. = 
fe Sey- 
mpen- 
years, 
in. this 
» com- 
1 for 
,  pay- 
ast 80 
sation. 
client 
e total 
is way 
it may 
nt re- 
arly a 
a fee 
to in- 
yee of 
fee in 
on for 
on the 
e firm. 
as an 
ership, 
> from 


ccrued 
is €s- 
cticing 
isation 
; is re- 
ip, any 
jpensa- 
tled to 
ie Act. 
ing in 


, even 
of the 
rhether 





he must have been a member of the 
firm while the services were performed 
to take advantage of the Act has been 
answered in the negative. The only 
condition is that he be entitled to 
share the fee by reason of membership 
in the partnership performing the 
services and receiving or accruing the 
compensation. Therefore one who 
bought a claim for services from the 
partnership performing them and col- 
lected more than he paid for it can 
not report the tax on this excess under 
the Act. This restriction has been ap- 
plied to a new member of a successor 
partnership where the firm performing 
the services had liquidated. 

The rule that a nonperforming part- 
ner sharing a fee can apply the Act in 
computing the tax on his share covers 
lawyers associated in one case as joint 
venturers. This is true because a joint 
venture is a “partnership” as defined 
in the Internal Revenue Code (§ 3797 
(a)(2)). Unfortunately the Court 
of Appeals has recently reversed a Dis- 
trict Court’s application of the Act to 
a joint veriturer. Commissioner v. Van 
Hook, 204 F(2d) 25 (CA7, 1953) 
cert. den. 10/12/53, reversing, 107 F 
Supp 499 (ND Ill, 1952). Here one 
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member of the venture had worked on 
a case over 36 months, but the taxpay- 
er-member had not and the joint ven- 
ture had not lasted that time. The tax- 
payer, however, fitted the statutory 
wording. The total compensation for 
services lasting over 36 months was 
received in one taxable year by a part- 
nership (joint venture) that had per- 
formed the services through one mem- 
ber, first as an individual and then as a 
member, during the required time and 
the taxpayer included a part of the fee 
in his income as a member of the, 
partnership (joint venture). 

It thus appears that in spite of a 
few restrictions on the operation of 
Section 107(a) like the Van Hook 
case, its possibilities for income 
minimizing should be considered by 
every practicing lawyer. 





He Should “Leaf” Her Alone 


“Your honor,” said a lawyer, 
an oak leaf.” 


“An oak leaf!” 


“Your honor,” 
dining room table.”—Family Circle. 


the judge snorted. 


pursued the lawyer. 


“this man beat his wife over the head with 


“An oak leaf couldn’t hurt anybody.” 


“It was an oak leaf out of the 











HE LARGEST number of 

lawyers ever registered 
at an ABA Annual Meeting 
—4,279 of them, many of 
them accompanied by their 
wives and children — 
swarmed into Boston for the 
“Diamond Jubilee Meet- 
ing,” August 23-28 inclu- 
sive. The largest previous 
Annual Meeting was that 
held at Kansas City in 1937, 
when 4,172 lawyers were 
in attendance. 

Before the sessions had ended the 
ABA had, among other things, recom- 
mended support of national legislation 
to combat crime, maintained its sup- 
port of the “Bricker” amendment, ex- 
pressed concern over public reaction 
against reputable lawyers serving as 
counsel for publicly unpopular clients, 
such as those charged with being Com- 
munists, and condemned Communist 
lawyers as “unfit” to practice. They 
also expressed concern of possible in- 
fringement of individual liberties in 
Congressional investigations, author- 
ized a study of the situation, and gave 
consideration to ways and means to 
eliminate or reduce delays in both 
civil and criminal trials. 


The assembled ABA members and 
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AMERICAN BAR ASSOCIATION SECTION 


The publishers of Case and Comment donate this space to 
the American Bar Association to permit it to bring to our 
readers matters which the Association deems to be of interest 
and practical help to the general practitioner. 





New ABA President 
William L. Jameson 
of Billings, Montana 





their guests heard speeches 
by Secretary of State John 
Foster Dulles, Attorney Gen- 
eral Herbert Brownell, Jr, 
Lord High Chancellor 
Simonds of Great Britain 
and other legal and political 
luminaries too numerous to 
mention. 

At its opening session the 
ABA House of Delegates 
elected William L. Jameson, 
of Billings, Montana, Presi- 
dent of the American Bar 
Association for the coming year. Upon 
his assumption of office at the close of 
the week-long session, the new ABA 
President, rather than proposing a per- 
sonal program of his own, promised to 
consolidate the present ABA program 
and to “attempt to make it more ef- 
fective.” While stating that he feels 
that worth-while new projects should 
not be avoided, President Jameson 
said that he believes emphasis should 
be placed on present activities, the 
completion of the new American Bar 
Center in Chicago, and implementa- 
tion of the work of the Survey of the 
Legal Profession. 

As usual, while the big-name speak- 
ers and the issues of great popular in- 
terest, such as the inter-Association bat- 
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The First Symbol of Bankruptcy 


Long ago, late in the Middle Ages, the development 
of commerce and the security of English laws 
caused many foreign merchants to settle in England. 
Among those attracted were the Lombards of Italy, 
who were Europe’s first bankers and brokers. 


The Lombards gave their name to London’s Lom- 
bard Street, developed a vitally needed system of 
exchange, and designated traders who failed as 
“bankrupts.” The Lombards ordered the table or 
“banque” of a failing trader or broker to be broken 
er “rupt” as a symbol of his failure. Adapting 
these terms, the first English statute on the subject 
was entitled an “Act against those who do make 
bankrupts.” 


This story is related in greater detail in Volume I of today’s 
leading lawbook on bankruptcy: 


REMINGTON ON BANKRUPTCY 


Remington on Bankruptcy provides you with an authoritative 
and understandable source of answers to all bankruptcy ques- 
tions. Inquiries are welcomed for full details about this 
modern and exhaustive set. 


The Lawyers Co-operative Publishing Co. e Rochester 14, N. Y. 
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tle over support of the “Bricker” 
amendment made newspaper headlines 
all over the country, much of the 
really serious (and unsung) work of 
the “Diamond Jubilee Meeting” went 
continuously on in the Section and 
Committee meetings in various Bos- 
ton hotels and at the Harvard Law 
School in Cambridge. Many of these 
sessions (as well as sessions of af- 
filiated organizations such as the Con- 
ference of Chief Justices, the Ameri- 
can Law Student Association, and the 
National Association of Women Law- 
yers) started several days in advance 
of the formal opening of the “Diamond 
Jubilee Meeting.” 

To those who could take time from 
the serious work of the Meeting there 
were trips to such famous places in 
and about Boston as Bunker Hill, 
Lexington, Concord, Plymouth and 
Gloucester, and the opportunity to 
visit such diverse Navy vessels as the 
famous old frigate “Constitution” and 
one of the newest aircraft carriers. 
Even those busy in the serious work 
of the Annual Meeting kept stum- 
bling onto such famous places as the 


judge profusely. 
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Enough Is Enough 


In an undefended divorce action the plaintiff wife testified that she 
had married the defendant in 1936; that there were two children of the 
marriage; that she had divorced him in 1942; that she had subsequently 
remarried him in 1946, and that there were two children of the second 
union, and that she now wanted to divorce him again. At the close of the 
testimony the Official Referee announced that a decree would be granted. 
As plaintiff passed the bench on her way out she stopped to thank the 
“All right, lady, but, please, don’t 
marry that fellow again!”—The Brooklyn Barrister 


He said to her: 








Boston Common, Faneuil Hall, the Old 
South Meeting House, the site of the 
Boston Massacre, etc., in their trips 
from one meeting place to another. 


The local committee in charge of 
arrangements for the “Diamond Ju 
bilee Meeting” had prepared such di- 
verse entertainment for the wives of 
the ABA members as a fashion show 
and a buffet luncheon at the Boston 
Museum of Fine Arts. Even the 
weather man cooperated—the extreme 
heat wave which shortly thereafter 
struck the Eastern portion of the Unit- 





















































































ed States delayed its arrival in Boston | 
until just before the close of the “Dia- | * ‘ 
mond Jubilee Meeting.” e 
The Christian Science Monitor, : 
speaking editorially on the last day of his 
the “Diamond Jubilee Meeting,” ably aa 
summed up its effect by saying: “Now i 
the delegates are homeward bound. kn 
And, whether agreeing or not with | ¢, 
every majority decision of the assem- uf 
blage, they, and all those who have fol- | ., 
lowed the ABA proceedings, must feel | , 
stimulated and enlightened by what | , 
they have seen and heard.” 
te 
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CLERK’S entry in an appellate 
court docket as recently report- 


A 


ed in the San Francisco Legal Recorder 


occasioned considerable comment 
among the feminine contingent at the 
local bar. A lady lawyer who argued 
a case was listed among counsel as 
“Esq.,’ which is the “authorized” ab- 
breviation for Esquire. 

Both venerable Noah Webster and 
his more recent rivals, Funk & Wag- 
nalls, opine that an esquire is a shield- 
bearer, a title of dignity next to a 
knight, a title of courtesy. In its verb 
form it means to attend or to wait 
upon; and old Noah, unabridged, 
says that it also means “a gentleman 
who acts as the escort or attendant of 
a lady in public.” 

Searching further, the encyclopedias 
tell us that the term originated in the 
old French Esuyer and the Spanish 
Escudero, and in medieval times re- 
ferred to a shield-bearer or armor- 
bearer in attendance on a knight, 
something midway between an exalted 
servant and an apprentice. But in 
Great Britain it has become a title of 
dignity next below a knight, ‘properly 
given to the younger sons of noble- 


Is A Lady Lawyer An'‘Esquire’’? 


By MARVEL SHORE 


Of the “Queen’s Bench,” San Francisco, California* 


> 


Reprinted from Journal of the State Bar of 
California, July-August 1953 


men, to officers of the king’s court and 
to the household, to counselors at law 
and to justices of the peace while in 
office, to sheriffs and to gentlemen who 
have held commissions in the army and 
navy; “in fact,” says the Americana, 
“to anyone save tradesmen, mechanics 
and peasants. It is usually given to 
all professional and literary men, both 
there and in the United States.” 

The Brsttanica, however, says that 
“in America the term is rapidly grow- 
ing obsolete,” and quotes Coke as rul- 
ing that “everyone is entitled to be 
called esquire if he has the legal right 
to call himself a gentleman.” 

There is in the dictionary a word, 
esquiress, defined as “a female es- 
quire,” but no suggestion as to the 
nature of her duties to the knight she 
attended. 

All of which suggests that it would 
probably be simpler, more dignified, 
and more consistent with the Ameri- 
can tradition of democracy, to address 
a member of the bar, regardless of sex, 
as Mr. Mrs. or Miss, followed by 
lawyer, attorney at law or counselor. 


*“Queen’s Bench” is an association of 
the women attorneys of Northern Cali- 
fornia. 
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for 
LAWYERS 


complete. simple and accurate OFFICE ORGANIZER 


.Designed for You; 


Tested through use 


The DAILY LOG for Lawyers was origi- 
nated specifically for the legal profession 
by a successful practicing attorney. Tested 
in thousands of law offices during the past 
three years, it has been re-edited annually 
with improvements suggested by lawyers. 
LOG forms answer the need for a standard- 
ized record system adaptable to any practice. 


a Place for Every- 
thing 


Perhaps you are keeping all these records 
now . but use of LOG procedures 
sets up a “standard practice” for you and 
your secretary on all essential data > 
charges, receipts, payroll, listing of busi- 
ness. You will also have much new in- 
formation, such as your fees per hour, 
your total productive time, your progress 
in acquiring and completing business, etc. 


Pays for itself 


The LOG returns its modest cost many 
times over by catching otherwise forgotten 
charges; increased productivity; freedom 
from petty details. This practical, efficient 
system helps you turn cases into fees! 


FLEXIBILITY 


DAILY LOG forms are adaptable to single 
practice, to partnerships, or to law firm 
use. Forms fit any 3-ring binder designed 
to hold 8%” x 11” sheets. 






The COMPLETE SYSTEM 


for one lawyer for one calendar year contains the 

following quantities of each of the following 

forms. Individual forms may also be purchased 

from open stock. 

Daily Pages (dated for each day of the calendar 
year) 

20 Rosters of Business (10 sheets) 

1 New Business Acquired sheet 

12 double page spreads Check Register 

12 double page spreads Cash Receipts 

8 Litigation Dockets (4 sheets) 

2 Estates Dockets (2 sheets) 

Payroll for two employees 

1 Annual Report Sheet 


Complete set of forms for 1954 


without binder .... $ 6.50 
Forms bound in top quality 
3-ring binder . . . . $10.50 


Satisfaction guaranteed or your money back 


= letely illustrated, explanatory 
soktet et containing full information 
sent FREE upon request. 


COLWELL PUBLISHING COMPANY 
115 University Ave., Champaign 2, Ill. 


| ) Please send me the Daily Log for Law- 
yers WITHOUT BINDER on approval. 
Check for $6.50 enclosed. 
| () Please send me the Daily Log WITH 
BINDER on approval. Check for $10.50 
| enclosed. 
() Please send me FREE illustrated book- 
| let containing complete information. 
Name 


Cee nbb lta set State........1..ssrise 





The Law Is Not An Exact Science 


By ALFRED MORRISON 
Of the New York Bar 


Editor, Justice Court Topics 
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Reprinted from Justice Court Topics, January, 1953 


E WAS just a hired man who 
H never had much schoolin’, and 
his furrowed brow and bewildered 
look told the Judge that here was a 
man deep in trouble. 

“Be you the Judge? Well, I got a 
case. I hired out to Mr. Willoughby 


last spring, and me and my wife moved 
over to his tenant house. He was to 
pay me $80 a month, and my house 


rent, and two quarts of milk a day, 
and my own garden I was to work 
on my own time, and after I worked 
there a while his sow farrowed, and 
when he sold the litter they was two 
pigs left. Mr. Willoughby said if 
I would take the two pigs over to my 
house and feed ‘em and take care of 
‘em in the pen there, come butcherin’ 
time I could have one of the pigs, 
and he would pay for the grain. Now 
I don’t work for him no more. We 
had a fight this mornin’. What I 
want to know is, kin I hold the hawg?” 

The Judge grasped the situation at 
once. Here was one of those informal, 
off the record decisions a country jus- 
tice has to make. Neither party would 
ever sue; and both would accept his 
decision without question. The two 
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spring pigs were probably worth orig- 
inally $7 or $8 each, perhaps, since 
they were culls. Mr. Willoughby, who 
had a reputation for being “tight”, 
had driven a close bargain with the 
hired man in the matter of pay. The 
deal which involved the pigs came 
later. 

“Why did Mr. Willoughby want 
you to take the pigs over to your 
place?” “He said he didn’t want to 
bother with ’em, and I was to take 
care of them on my own time.” 
“Why are you leaving Mr. Willough- 
by?” “We had a fight.” “What was 
the fight about?” ‘“‘Nawthin’. We 
just don’t git along.” “When you 
hired out to him, was it for any defi- 
nite time?” “No, nawthin’ was said 
about that. I was to stay as long as 
we both got along.” ‘““What does Mr. 
Willoughby say about the pig?” “He 
says I didn’t stay ‘til butcherin’ time, 
so I can’t hold the hawg. He says 
he kin hold the hawg. All I want to 
know is, kin he hold the hawg, or kin 
I hold the hawg?” 

Further questions developed no fur- 
ther facts. Roughly, the extra labor of 
the hired man and his wife in feeding 
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the pigs would about offset the feed 
plus the original value of one cull 
pig. It was mid-September, and the 
| pigs would be killed early in Decem- 
ber. Mr. Willoughby would find it 
hard, if not impossible, to replace 
this man at this time of the year; 
the man might lose his pay for a week 
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LAW and the FARMER 
By J. H. BEUSCHER 


Professor of Law, University of Wisconsin 
Up-to-date guidance in farm matters of every 
description. Covers Wills, Family Corporations, 
Father-Son Partnerships, Taxes, Leases, 
gages, Water Rights, Fencing, Trespass, and 


oft- 


every other legal matter affecting your farmer 
clients. 

Hundreds of cases given in detail. Special 
notes for individual States. Complete nem 
scores of tables, charts, — farm | 































or two before he could get another § forms; references. “zs on 10 
" rite > SPRINGER 
h orig. | job. There would be the expense of G CO., Inc., Dept. SE1, 
‘ < 44 E. 23rd St., New York 10, N. Y. 
_ since | moving besides. Both men stood to 
y, who | lose more than the value of the porker. “You go back to Mr. Willoughby 
tight’, | “No one knows what a jury would and tell him I said you were to go 
th the ay about this, said the Judge. “They on working for him until butchering 
The | might decide that you could get the time, and that you could hold the 
came | money value of your work in taking hawg.” 
care of these pigs, but then the pigs The man’s face brightened, and he 
want | would both belong to Mr. Willough- smiled in relief. “That's what I 
» your | by.” “I don’t want no lawsuit; all wanted to find out. If I kin hold the 
‘ant to | | want to know is, kin I hold the hawg, I’m goin’ to hold the hawg.” 
o take } hawg?” The Judge made no docket entries. 
time.” 
lough- 
at was 
We A Satisfied Client 
nm you A prominent lawyer in Erie County, New York tells of a compromise 
y defi- he effected on behalf of a certain railway company with an Erie County 
s said farmer whose wife had been killed at a railroad crossing. A few months 
after the terrible bereavement the husband, who had sued the company 
ong as for $5000 damages, came into the office and accepted a compromise of 
es Mr, $500. As he stuck the wad of bills into his pocket he turned to the lawyer 
“He and cheerily remarked, “Well, that’s not so bad after all. I've got $500 
cide and a good deal better wife than I had before.’—The Brooklyn Barrister 
e says 
ant to 
or kia His Worry 
A jury having retired, one of the defendant’s friends said to him, “Well, 
I guess the jury will find for you all right. The Judge’s charge was cer- 
10 fur- tainly very much in your favor. Don’t you think so?” 
bor of The defendant replied rather moodily: “Oh, I knew all along the judge’s 
eeding charge would be all right. It’s the lawyer’s charge that’s worrying me.”— 


The Brooklyn Barrister. 









|B ae LITERATURE illustrating cor- 
rect technique for qualifying the 
many kinds of experts is copious and 
satisfactory; and the detailing of an ex- 
pert’s qualifications and experience is a 
simple and common procedure. And 
yet, it is the expert himself who most 
frequently discredits his science. What 
lawyer has not been faced with the 
problem of the expert who is qualified 
by every predicate, but who, as a scien- 
tific instrument himself, is totally lack- 
ing in self-control? Though he has 
control over his subject, he has no con- 
trol over himself. The scientist or 
expert needs orientation with the 
larger environment—the courtroom. 
We can wish that Hamlet had in- 
structed an expert rather than a theat- 
rical performer, for lawyers frequent- 
ly see the situation which, “Though it 
make the unskillful laugh, cannot but 
make the judicious grieve.” 

If the expert, as a scientific thermom- 
eter, is to register an emotional zero in 
the courtroom, he should be told in ad- 
vance of trial: “You may give your 
opinions and conclusions only in con- 
nection with the specialty in which 
you are qualified; otherwise, you are 
a factual witness like any other lay 
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Instructing Your Own 
Expert Witess 


By HON. JACK POPE 
Associate Justice, Texas Court of Civil Appeals 


Reprinted from the Texas Law Review, June 1953* 





ze 








witness. Your opinions will be ques- 
tioned. You will be examined and 
cross-examined. You will be tested as 
a scientist and as a man. 

“Speak clearly, distinctly. Be di- 
rect, never evasive. You are not ex- 
pected to know everything about every- 
thing. Answer each question directly 
as it is propounded, and do not vol- 
unteer answers. 


“Be patient. You spent years learn- 
ing your field, and your listeners are 
being taken over the material, perhaps, 
for the first time. If additional ques- 
tions or explanations are advisable, 
your sponsoring attorney will pick 
them up. Should they escape him, call 
them to his attention when you leave 
the witness stand, or signal him while 
on the stand. Take your time. 

“Understand the question. Think 
before answering. If you are in 
trouble, wait until counsel may pro- 
pound his objections and obtain rul- 
ings from the court. 


























* An excerpt from an article entitled The 
Presentation of Scientific Evidence which 
constitutes a portion of the Law-Science 
Symposium in this issue of the Texas Law 
Review. Copyright 1953 by the Texas Law 
Review. 
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EASTERN LAWYERS 


You undoubtedly have many clients who have 
moved to or have interests in California. You 
may now have, IN ONE PLACE, what the legis- 
lature, the courts, and one of the nation’s out- 
standing writers on the subject have to say on 
the all-important field of Family Relations. 





ARMSTRONG’S 
CALIFORNIA FAMILY LAW 


Professor Barbara Armstrong, of the Univer- 
sity of California faculty and member of the 
California Bar, has treated in a most under- 
standable and authoritative way, the Cali- 
fornia law of 

















Divorce Marriage and Annulment 


Alimony Custody 
Adoption Support of Children 
Emancipation Gifts between Parent and Child 


Juvenile Court 


and many other important phases of Family 
Law. 
2 Large Volumes $27.50 


write today for your set on ten days’ approval, Delivery Prepaid 


x 
BANCROFT-WHITNEY CO. 


Lawbook Publishers Since 1856 


McALLISTER & HYDE STREETS SAN FRANCISCO 1, CALIFORNIA 
230 WEST FIRST ST. LOS ANGELES 12, CALIFORNIA 
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“Be understandable. Unless your 
testimony makes sense to the jurors, 
they will not believe you. Reduce tech- 
nical concepts to simple terms; but do 
not over-simplify. Use graphic pres- 
entation methods, such as illustrations, 
graphs, charts, diagrams, sketches, 
photographs or pointers. Ordinarily, 
simplify first, and then conclude with 
technical conclusions. 

“Do not talk down to your audi- 
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tors. Avoid mental arrogance and 
maintain a decent humility. Other- 
wise, as one person has suggested, 
“Mr. Big among the Pygmies may 
wind up as Mr. Martyr among the 
Lions.” Answer your cross-examiner 
with the same courtesy and freedom 
manifested in the direct examination. 
Do not match wits with counsel, for 
the expert usually loses those bat- 
tles. 


a ve 
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Alitention! 
All members of the LEGAL PROFESSION who 
are on Active Duty with the ARMED SERVICES 


——<4 4 + 


The Publishers of Case anD ComMENT, The Lawyers’ Maga- 
zine, want to make sure that all of their customers and friends 
continue to receive this interesting magazine while on active 
service in the defense of our country. 


ao are now on active service — or, if in the future you are 
called to such service, send us, without delay: — 


Your service address 


Your former office address (or the name of the law 
school from which you recently graduated). 


We will then make every effort to see that you continue to re- 
ceive CASE AND COMMENT wherever you are stationed. It would 
aid us greatly in this effort if you would continue to advise us 
when your service address is changed. Send above information 
to either joint publisher. 


The Lawyers Co-operative Publishing Co. 
Bancroft-Whitney Company 


Rochester 14, N. Y. 
San Francisco 1, California 
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“Spend adequate time before trial 
going over the technical material with 
counsel. Acquaint him with the 
science and skill so he can logically 
present the proof. Furnish him with 
additional reading material or text- 
books. Be of help, but do not try to 
control the case. The lawyers will 
probably be better able to appraise the 
situation. 

“When asked to whom you have 
talked about the case, frankly admit 
that you have talked to the lawyers, 
colleagues, assistants, your wife. Admit 
that you will receive a fair fee for your 
skill, expenses, and time spent assem- 
bling data, and a per diem away from 
your office. Be prepared to testify what 
your fee will be, and whether it is in 
line with professional fees. Avoid 
contingent fees, for they evidence 
bought testimony. 

“And finally, be honest, be fair, and 
be yourself. Tell the truth as you see 
it. Forget about courtroom scenes as 
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EDWIN H. FEARON 


Charter Member of American Society 
of Questioned Document Examiners 


Handuniling ” Neen 


707 BESSEMER BLDG 


ea a 22, PA. 
- ATilantic 2732 


Examiner and Scientific Photographer of 
Questioned a including Handwrit- 
ing, Typewriting, Inks, Papers, and Era- 
sures. Specialist | in ultraviolet and infrared 
photography. Qualified in all courts. 


portrayed by movies, radio, television, 
and the stage. Your function as a 
witness is not to act and entertain but 
to teach and convince. Respect and 
follow the necessary rules of the new 
discipline in which you find yourself, 
and you will find that in doing so, 
knowledge may light the way through 
an otherwise dark and obscure socio- 
logical situation. Do not become up- 
set by a doubtful attitude toward your 
opinions. Scientists themselves are 
great doubters. Simply maintain a 
willingness to explain.” 





A Just Verdict 


In a small town the rural gentlemen into whose hands the fate of 
the plaintiff and defendant was placed were so long reaching a verdict 
that after finally arriving at a decision one of them was asked by a friend 


out on the court-house steps what the trouble had been. 


The juror replied: 


“Well, six of us wanted to give the plaintiff $4,000, and six wanted 
to give him only $3,000. So we finally split the difference and gave him 


$500.”—The Brooklyn Barrister 


Nonlegal Definitions 


Necessity may be the Mother of Invention, but a patent is the Father 


that protects it—Patent News 


Necessity may be the mother of invention but desire is the spark plug. 


—Carling Dinkler, Inn Dixie. 











Act without License — where li- 
cense wrongfully refused. The de- 
fendant in Poulos v. State, 345 US 395, 
97 Led 1105, 72 S Ct 760, 30 ALR2d 
987, a member of Jehovah’s Wit- 
nesses, conducted religious services in 
a public park without the license re- 
quired by a city ordinance after his 
application (in proper form) for such 
license had been denied by the city 
council. His conviction of violating 
the ordinance was affirmed by the 
highest court of the state, which held 
that the ordinance was valid on its 
face, that defendant’s remedy for any 
arbitrary conduct of the city council 
was in appropriate civil proceedings, 
and that a wrongful refusal of a li- 
cense is not a bar to prosecution for 
acting without a license. 

As against defendant's challenge that 
his conviction violated rights guaran- 
teed to him by the Federal Constitu- 
tion, his conviction was upheld by 
seven members of the United States 
Supreme Court. 

Proceeding upon the theory that the 
ordinance, as construed by the highest 
state court, “made it obligatory” upon 
the city to grant the license applied 
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for, and that, consequently, the city 
council's refusal of the license was 
wrongful, Justice Reed, speaking for 
six members of the Court, rested the 
decision on two grounds, namely (1) 
that the license requirement was a 
reasonable, nondiscriminatory, and 
hence valid, regulation for the preser- 
vation of peace and order; and (2) 
that a state may validly adopt the rule 
that a wrongful refusal of a license 
does not bar prosecution for acting 
without a license required by a valid 
enactment, the remedy being in appro- 
priate judicial proceedings. Justice 
Frankfurter concurred in the result. 

The “Right of person wrongfully 
refused license upon proper applica- 
tion therefor to do act for which li- 
cense is required” is discussed in the 
appended annotation in 30 ALR2d 
1006. 


Agreement in Consideration of 
Marriage—part performance. Busque 
v. Marcou, — Me —, 86 A2d 873, 
30 ALR2d 1411, involved a bill in 
equity brought by the widow of a 
testator to impress a trust upon prop- 
erty devised and bequeathed to others 
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in violation of an antenuptial oral 
contract, made in consideration of 
marriage, to devise and bequeath all 
the property to the plaintiff. Such a 
will, executed by the testator, was re- 
voked and superseded by a later will. 
The defendants pleaded in bar of the 
action, the provisions of the statute 
of frauds as to an action ‘‘to charge 
any person upon an agreement made 
in consideration of marriage,” and 
“upon any agreement to give, be- 
queath or devise by will to another, 
any property.” 

The bill was dismissed by the Su- 
preme Judicial Court of Maine, in an 
opinion by Justice Merrill. Without 
passing upon the question whether a 
will could be so drawn as to constitute 
a note or memorandum sufficient to 
satisfy the statute, the court held that 
the revoked will, from which neither 
the existence nor terms of the agree- 
ment could be inferred, was not suf- 
ficient; and that the bar of the statute 
was not removed, on the ground of 
part or full performance of the con- 
tract, by the marriage and the execu- 
tion of the revoked will. 

The appended annotation in 30 
ALR2d 1419 discusses “What consti- 
tutes part performance sufficient to 
take agreement in consideration of 
marriage out of statute of frauds.” 


Aircraft — preflight inspections. 
Scarborough v. Aero-service, 155 Neb 
749, 53 NW2d 902, 30 ALR2d 1159, 
was an action for injuries by a fare- 
paying passenger in an airplane being 
operated as a private carrier, which 





COMMENT 


crashed as the result of a tail-heavy 
condition allegedly caused by an ac- 
cumulation of water in the tail. The 
airplane, a PT-26, was not in regular 
service and had been parked in the 
open for several days. The day be- 
fore the flight there had been a very 
heavy rainfall. Before taking off, the 
pilot inspected the plane generally, 
but made no special inspection of the 
tail or of the “grommets’’ designed to 
let water out of the plane. Imme- 
diately upon taking off, the pilot ob- 
served the tail-heavy condition, and 
the crash occurred a minute or two 
later. There was a verdict for the 
plaintiff. 

In an opinion by Justice Messmore, 
the Supreme Court of Nebraska held 
that the evidence was sufficient to take 
the case to the jury on the question of 
negligence in failing to make a proper 
inspection so as to discover the tail- 
heavy condition before taking off. It 
was said that this type of inspection 
was just as important as testing the 
fuel tank and engine. 

The subject of the appended anno- 
tation in 30 ALR2d 1172 is “Duty and 
liability as to preflight inspection and 
maintenance of aircraft.” 


Assignment of Life Insurance Pol- 
icy — to one with no insurable in- 
terest. In Butterworth v. Mississippi 
Valley Trust Co., 362 Mo 133, 240 
SW2d 676, 30 ALR2d 1298, an ac- 
counting of the proceeds of a life 
insurance policy was sought in an 
action by trustees under a trust estab- 
lished by the insured against trustees 
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under a trust established by an as- 
signee of the policy. The insurance 
was Originally secured and carried for 
five years by the insured as a term 
policy, and then converted, pursuant 
to its requirements, to an ordinary 
life policy with a creditor of the in- 
sured named as beneficiary. Upon a 
subsequent settlement between the 
creditor and the insured of all their 
then existing financial obligations to 
each other, an assignment of the pol- 
icy, absolute in terms, was made as a 
part of such settlement. The assignee’s 
relation with the insured as a business 
associate continued after the assign- 
ment. Later, the policy was assigned 
by the assignee to an irrevocable trust 
created by him under an estate-build- 
ing plan. All policy premiums were 
paid by the assignees. It appeared 
that all the parties acted in good faith 
in all the transactions. 

A judgment for the defendants was 
affirmed by the Supreme Court of Mis- 
souri, Division No. 1, in an opinion 
by Presiding Justice Conkling. It 
was held that the original assignee had 
an insurable interest in the life of the 
insured as his business associate; that 
the evidence established the original 
assignment as an absolute one divest- 
ing the insured of all interest therein, 
rather than as security for an indebt- 
edness; that the insured was not en- 
tiled to notice of the subsequent 
assignment; and that the subsequent 
assignee’s lack of an insurable interest 
in the insured’s life did not invalidate 
the assignment. 
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A discussion of the “Validity of 
assignment of life insurance policy to 
one who has no insurable interest in 
insured” is contained in the extensive 
appended annotation in 30 ALR2d 
1310. 


Automobile Insurance — exclu- 
sions. A declaration of the rights and 
liabilities under an automobile liabil- 
ity insurance policy was sought in 
Stanley v. American Motorist Insur- 
ance Co.. — Md —, 73 A2d 1, 30 
ALR2d 268, an action by the insurer 
against the insured and a person in- 
jured by the insured truck. The policy 
contained an exclusionary provision 
rendering it inapplicable “while the 
automobile is used as a public or liv- 
ery conveyance.” The injury occurred 
while the truck was being used in a 
single, isolated instance to transport 
persons to a picnic for a compensation. 

A declaratory decree of nonliability 
of the insurer was reversed by the 
Court of Appeals of Maryland in an 
opinion by Justice Markell, which, 
referring to the absence of a holding 
out of the insured vehicle for passen- 
ger-carrying purposes, held that lia- 
bility was not precluded by the instant 
preclusionary clause, as distinguished 
from exclusionary clauses referring to 
use for “carrying persons for a con- 
sideration.” 

The appended annotation in 30 ALR 
2d 273 discusses “Construction and 
effect of exclusionary clause in auto- 
mobile liability policy making policy 
inapplicable while vehicle is used as 


a ‘public or livery conveyance’. 











44 


Automobiles — driver's duty to 
children. Recovery of damages was 
sought in Chapple v. Sellers, 365 Pa 
503, 76 A2d 172, 30 ALR2d 1, by a 
child and his parents against the oper- 
ator of a truck which struck the child. 
The jury was instructed that even if 
the truck, turning from one street into 
another at an intersection, did not pass 
so close to the curb that any overhang 
would strike the child on the sidewalk, 
the jury could nevertheless find negli- 
gence of the defendant based on the 
position of the truck in the street even 
though the child fell or was pushed 
off the sidewalk against a rear wheel 
or part of the truck behind the driver's 
vision. 
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. It’s true that some men are squeezed dry by 
But on the other hand others have 
been sunk by separate maintenance.” 
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An order granting a new trial on 
the ground of error in the charge was 
affirmed by the Supreme Court of 
Pennsylvania, in an opinion by Justice 
Allen M. Stearne. It was held that the 
driver had reason to apprehend that a 
child might place himself in a place 
of danger and was under a duty to 
keep the car under such control that 
it could be stopped on the shortest 
possible notice, but that the driver was 
not an insurer liable under the cir- 
cumstances set out in the instruction. 

The extensive appended annotation 
in 30 ALR2d 5 discusses “Duty of 
motor vehicle driver approaching place 
where children are playing or gath- 
ered.” 
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Company, one work has clearly outsold any other the Company 
has ever published. Its tremendous sale began modestly in 1947, 
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Automobiles — injury incident to 
towing. Recovery was sought in 
Hanks v. Landert, 37 Wash2d 293, 
223 P2d 443, 30 ALR2d 1012, for 
death of the passenger of an automo- 
bile which collided with a car being 
towed by means of a chain by defend- 
ant’s tow truck, hired for that purpose 
by the towed-car owner who was steer- 
ing his own car. The jury was in- 
structed to return a verdict for the 
defendant if they found that the acci- 
dent resulted solely from negligence 
of the driver of the towed car. An- 
other instruction stated that the tow- 
truck operator had a right to assume, 
until he knew or by the exercise of 
ordinary care should have known to 
the contrary, that the towed-car driver 
would remain on the right side of the 
highway. 

An order, made upon return of a 
verdict for defendant, granting a new 
trial because of errors in giving the 
above instructions, was reversed by the 
Supreme Court of Washington, De- 
partment 2, which, in an opinion by 
Justice Robinson, held that, under the 


circumstances involved, the project - 


could properly be regarded as in the 
nature of a joint operation with each 
party acting independently, so that the 
tow-truck operator would not be liable 
for negligence of the towed-car driver; 
and that no error was committed in 
giving the instructions. 

The extensive appended annotation 
in 30 ALR2d 1019 discusses “Liability 
for injury incident to towing automo- 
bile.” 
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Carriers — contributory negligence 
of alighting passenger. Singletary y, 
Atlantic Coast Line Railroad Co., 217 
SC 212, 60 SE2d 305, 30 ALR2d 326, 
was an action by a passenger for in- 
juries sustained in alighting from a 
train. Among other circumstances, it 
was shown that the plaintiff was a 
midget, being of very abnormal ana- 
tomical construction and physically 
handicapped, particularly in the use 
of his legs. In alighting from the 
train, he missed the step stool and fell 
to the ground. Although the conduc- 
tor was nearby, the plaintiff did not 
call for his assistance. Apparently the 
plaintiff was the only passenger, and 
there was no one behind him urging 
him to get off. He was accustomed 
to train travel. 

The Supreme Court of South Caro- 
lina, in an opinion by Chief Justice 
Baker, held that the evidence was in- 
sufficient to sustain a verdict in favor 
of the plaintiff, since he was guilty of 
contributory negligence in getting off 
the train without calling for aid. 

The “Contributory negligence of 
physically handicapped or intoxicated 
person in boarding or alighting from 
standing train or car” is discussed in 
the appended annotation in 30 ALR2d 
334. 


Collective Labor Agreement — 
vacation pay clause. Division of Labor 
Enforcement v. Ryan Aeronautical Co, 
106 Cal App2d Supp 833, 236 P2d 
236, 30 ALR2d 347, was an action 
against an employer in which recovery 
of vacation pay was sought. A collec- 
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tive bargaining agreement provided 
for vacation pay “upon the completion 
of a year’s service.” The employment 
in question was terminated without 
fault of the employee five working 
days before completion of a full year. 

A judgment for the plaintiff was 
affirmed by the Appellate Department 
of the Superior Court of California, 
San Diego County, which, in an opin- 
ion by Justice Burch, held that the 
ambiguous vacation provision should 
not be interpreted as establishing the 
year's service as a condition precedent, 
and that the employee had substan- 
tially complied therewith so as to be 
entitled to vacation pay. 

The appended annotation in 30 ALR 
2d 351 discusses “Construction and 
effect of vacation pay clause in col- 
lective labor agreement.” 


Community Property — transmu- 
tation into joint tenancy. In Chavez 
v. Chavez, 56 NM 393, 244 P2d 781, 
30 ALR2d 1236, the foreclosure of a 
judgment lien against the interest of 
a husband in realty was sought in an 
action by his judgment creditor. The 
realty had been sold and conveyed to 
the state for delinquent taxes, and later 
conveyed by the former owner to the 
husband and his wife as joint tenants, 
who used community funds for the 
purchase. Funds given to her by her 
father were subsequently used by the 
wife to redeem the property from the 
tax sale. A statute authorized a hus- 


band or wife to enter into any trans- 
action with the other respecting prop- 
etty which either might, if unmarried. 
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A decree foreclosing the judgment 
lien against the half interest of the 
husband was affirmed by the Supreme 
Court of New Mexico. The opinion 
by Justice McGhee held that commu- 
nity funds could be transmuted into 
property held in joint tenancy by the 
spouses; that the redemption ‘did not 
operate to give the wife a new title; 
that the joint tenancy was not de- 
stroyed by the wife’s use of her sepa- 
rate funds for the redemption, which 
operated for the benefit of both joint 
tenants; and that the half interest of 
the husband as a joint tenant was sub- 
ject to the judgment lien. 

The subject of the appended annota- 
tion in 30 ALR2d 1241 is “Transmu- 
tation of community funds or property 
into property held by spouses in joint 
tenancy.” 


Compromise of Action — afttor- 
ney's authority. Vacation of a stipula- 
tion settling a replevin action was 
sought by the plaintiff in Yarnall v. 
Yorkshire Worsted Mills, 370 Pa 93, 
87 A2d 192, 30 ALR2d 939, on the 
ground of lack of authority of his 
attorney. It appeared from the peti- 
tion, taken in connection with the 
record facts before the court, that the 
plaintiff, with knowledge of the terms 
of the settlement, accepted the net pro- 
ceeds of the cash sum paid by the 
defendant thereunder, made his first 
formal objection about eight months 
later without claiming his counsel's 
lack of authority, and did not repudiate 
the stipulation until the lapse of twenty 
months. 
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Refusal, without a hearing, of a rule 
to show cause why the stipulation 
should not be set aside was affirmed by 
the Supreme Court of Pennsylvania 
which, in an opinion by Justice Chid- 
sey, held that the plaintiff, by his 
failure to repudiate the settlement and 
his acceptance of the benefits thereof, 
had ratified it. 


The appended annotation in 30 
ALR2d 944, entitled “Authority of 
attorney to compromise action,” sup- 
plements an earlier annotation on the 
subject. 


Compulsory Medical Care — of 
infant. In People ex rel. Wallace v. 
Labrenz, 411 Ill 618, 104 NE2d 769, 
30 ALR2d 1132, the appointment of a 
guardian and transfer to him of the 
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“It certainly conveys the essence of democracy, but I don't think 
it’s what the government had in mind.” 
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custody of an infant child were sought 
by petition against the parents of the 
child, on the ground of their refusal 
to permit the child to receive a blood 
transfusion. Several doctors testified 
that the child was suffering from a 
disease which was almost certain to 
produce death or permanent mental 
injury if a transfusion were not given, 
and that such transfusion, properly 
conducted, would not involve any 
serious hazard. The parents’ refusal 
was based on their sincere belief that 
blood transfusion was forbidden by the 
Scriptures. 

A judgment appointing a guardian 
and authorizing him to consent to a 
transfusion, rendered under a statute 
relating to a “dependent” or “‘neglect- 
ed” child, was affirmed by the Supreme 
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Court of Illinois, which, in an opinion 
by Justice Schaefer, held that the judg- 
ment was authorized by the statute and 
that the statute, as so applied, was not 
a violation of the defendants’ constitu- 
tional right of freedom of religion, or 
of their right as parents to the care and 
training of their child. 

The appended annotation in 30 
ALR2d 1138 discusses ““Power of 
public authorities to order medical 
care for a child over objection of 
parent or custodian.” 


Constructive Service — on non- 
resident. Kohagen v. Harwood, 185 F 
2d 276, 30 ALR2d 201, was an action 
in which the plaintiffs prayed that their 
interest in royalties paid and to be 
paid on the manufacture and sale of a 
patented article be determined. The 
action was brought, by virtue of diver- 
sity of citizenship, in the United States 
District Court within the state wherein 
the defendant-inventor resided and the 
defendant-manufacturer was incorpo- 
rated and had its principal place of 
business. The nonresident defendants 
were subjected to substituted service 
pursuant to 28 USC §1655 which 
provided: “In an action in a district 
court to enforce any claim to 

personal property within the 
district, where any defendant cannot 
be served within the State, or does not 
voluntarily appear, the court may order 
the absent defendant to appear or plead 
by a day certain.” 

An order quashing the substituted 
service was affirmed by the Seventh 


Circuit, in an opinion by Chief Jus- 


CASE AND 
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tice Major, which held that the assert- 
ed claim, to be within the statute, must 
be upon property located within the 
court’s jurisdiction and capable of 
being taken over or possessed by the 
court. 

“What constitutes action affecting 
personal property within district of 
suit, sO as to authorize constructive 
service on nonresident defendant un- 
der 28 USC § 1655” is discussed in 
the extensive appended annotation in 
30 ALR2d 208. 


Credit Report — as privileged. 
Recovery of damages for defamation 
by a credit report sent to a subscriber 
requesting the same was sought in 
Watwood v. Stone’s Mercantile Agen- 
cy, 90 App DC 156, 194 F2d 160, 30 
ALR2d 772, a libel action against a 
mercantile agency. The report, which 
was alleged to have been read by 
several employees of defendant, con- 
tained suggestions that the plaintiff, 
who was married and had no children, 
was an unmarried mother. 

A summary judgment for defendant 
was affirmed by the District of Colum- 
bia Circuit, which, in an opinion by 
Circuit Judge Edgerton, held that the 
credit report was qualifiedly privileged, 
rendering defendant immune from lia- 
bility for statements therein bearing 
upon plaintiff's credit unless made in 
bad faith or for an improper purpose. 

The appended annotation in 30 
ALR2d 776 is entitled ‘Libel and slan- 
der: report of mercantile agency as 
privileged.” 
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Deposition of Child — admissibil- 
ity of. State v. Wilson, 156 Ohio St 
525, 103 NE2d 552, 30 ALR2d 763, 
was a criminal action in which in- 
decent conduct with respect to a nine- 
year-old girl was charged. The child 
was unable to appear at the trial be- 
cause of her new residence outside the 
country, and her deposition was ac- 
cepted in evidence upon determina- 
tion by the trial judge of her com- 
petency as a witness solely from her 
answers as they appeared in the deposi- 
tion. A statute rendered incompetent 
as witnesses “children under ten years 
of age who appear incapable of receiv- 
ing just impressions of the facts and 
transactions respecting which they are 
examined, or of relating them truly.” 

A judgment affirming the conviction 
was reversed by the Supreme Court of 
Ohio, which, in an opinion by Justice 
Middleton, held that the deposition 
was inadmissible in evidence because 
of the omission of a preliminary exami- 
nation of the child by a judge of the 
court in which the cause was pending 
to determine her competency as a wit- 
ness by personal observations upon her 
responses to his questions. 

The appended annotation in 30 
ALR2d 771 discusses “Admissibility 
of deposition of child of tender years.” 


Farm Loan — side agreement. In 
Bradley v. Minor, 173 Kan 236, 245 
P2d 1206, 30 ALR2d 1224, specific 
performance of a contract for the sale 
of realty was sought in an action 
against a vendor who had executed an 
option agreement to enable the op- 
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tionee to obtain a loan from the federal 
farm loan agency for purchase of the 
property. Certain federal laws and 
regulations prohibited side agreements 
upon a purchase price greater or less 


than the option price. The option 
agreement on the prepared government 
form required the vendor to deliver 
a policy of mortgage-title insurance in 
favor of the government without 
charge to the purchaser. Since the 
vendor insisted on $10,320 as the net 
amount to be received by him for the 
property, the $60 cost of the insurance 
policy was, at the suggestion of the 
government loan agent, added so as 
to have the purchase price expressed 
in the option as $10,380. 

A judgment for the purchaser was 
reversed by the Supreme Court of 
Kansas, which, in an opinion by Jus- 
tice Price, held that the option con- 
tract was in direct contravention of 
law and unenforceable. 

The appended annotation in 30 ALR 
2d 1228 discusses “Validity and effect 
of side agreement respecting purchase 
price of property made in violation of 
statutes pertaining to, and regulations 
of, federal farm loan agency.” 


Gift upon Marriage — as vested 
or contingent. Partition of certain real 
estate, legal title to which was held by 
testamentary trustees, was sought in 
Re Schick, 169 Pa Super 226, 82 A2d 
262, 30 ALR2d 119. The real estate 
had been devised to the trustees with 
directions for a conveyance to a son 
of the testator in case he “should marry 
and desire to establish a home for him- 
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self.” Other provisions of the will 
authorized the trustees, in their discre- 
tion, to sell the realty and granted the 
proceeds, in the event of such sale, 
to the son, his heirs and assigns; ex- 
cluded the son from sharing in a be- 
quest of certain personalty to the tes- 
tator’s other children; and included the 
son in the bequest of the residue to all 
the children. The will contained no 
provision for disposition of the income 
of the realty pending the son’s mar- 
riage, or for gift over upon death of the 
son unmarried. The son died unmar- 
ried devising the realty to a sister, who 
opposed the instant proceeding by the 
son’s other sisters and brothers. 


A decree dismissing the petition was 
affirmed by the Superior Court of 


“Sure, I said 1 wanted to sing. 
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Pennsylvania, in an opinion by Justice | 
Dithrich, which, gathering the testa- 
tor’s intention from the will as a whole 
and his apparent purpose for equal 
distribution of his estate among all 
the children, interpreted the will as 
creating a full vested beneficial owner- 
ship in the son, with right to posses- 
sion postponed, which interest passed 
to his devisee upon his death. 

The subject of the extensive ap- 
pended annotation in 30 ALR2d 127 
is “Gift or grant to one upon marriage, 
if married, payable at marriage, or 
the like, as vested or contingent.” 


Guardian Ad Litem Fees — as 
costs. In Hoffman v. Morgan, 206 
Okla 567, 245 P2d 67, 30 ALR2d 
1141, the purchasers of certain un- 


I'd like 


to join the Prison Glee Club!” 

























justice | 
testa- 
whole 
equal 
ang all 
vill as 
ywner- 
OSSES- 


passed 


€ ap- 
d 127 
rriage, 


WHY NOT LOOK IT UP, GENTLEMEN? 


Why argue about legal terms? If it’s the meaning or pronuncia- 
tion of a word, a term, an expression, or a maxim, which has been 
3 employed in a statute, a decision, a pleading, a will, a contract or 
any doctrine, you'll find your authoritative answer in... 


et BALLENTINE’S LAW DICTIONARY 


No lawyer should be without one. If you don’t have it, here’s 
your chance to order now on a risk-free, approval basis. 


Order your 10-day approval volume by filling in the handy form 
below and sending it to: 


The Lawyers Co-operative Publishing Co. 
Rochester 14, New York 


The Lawyers Co-operative Publishing Co. 
Rochester 14, New York 


| 
Please send me..... copies, at $15 per copy, of Ballentine’s | 
Law Dictionary for 10 days free examination. At the end of , 
10 days I will remit my check or return the volume(s). 





54 CASE AND 


divided mineral interests brought an 
action to quiet title thereto as against 
the infant child and divorced wife of 
the vendor. Income from the land 
herein involved was directed by the 
divorce decree to be paid for the sup- 
port of the child. A guardian ad litem 
for the infant defendant was appointed 
at the request of plaintiffs. Interests 
in the property were asserted by de- 
fendants only on behalf of the minor 
defendant. 

A judgment quieting title in the 
plaintiffs, and assessing guardian ad 
litem fees of $600 as costs against the 
prevailing plaintiffs, was affirmed by 
the Supreme Court of Oklahoma. It 
was held that the order for support in 
the divorce decree merely designated 
a supplemental source of income and 
did not impose a lien against the 
property, that the guardian ad litem 
fees were properly taxed as costs, and 
that the statutory discretion of the 
court to apportion such costs was prop- 
erly exercised so as to charge them 
against the prevailing plaintiffs, in 
view of the nonexistence of assets of 
the infant, and the purchase by plain- 
tiffs with knowledge of the cloud on 
the title. 

The subject of the appended annota- 
tion in 30 ALR2d 1148 is “Allowance 
of fees for guardian ad litem appointed 
for infant defendant, as costs.” 


Impeachment of Witness — effect 
of pardon. In Richards v. United 


States, 89 App DC 354, 192 F2d 602, 
30 ALR2d 880, a prosecution for grand 
larceny, the trial court permitted cross- 
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examination of defendant concerning 
an earlier conviction for the purpose 
of impeaching his credibility, notwith- 
standing a “full” pardon for the earlier 
offense under a general amnesty grant- 
ed by the President because of service 
in the armed forces. 

A conviction of the defendant was 
sustained by the District of Columbia 
Circuit, in an opinion by Circuit Judge 
Washington, which held that the im- 
peachment of defendant's credibility 
was not precluded by the pardon. 

“Pardon as affecting impeachment 
by proof of conviction of crime” is 
the subject of the appended annotation 
in 30 ALR2d 893. 


Injunction in Federal Court — 
jurisdictional amount. An adjudica- 
tion of contempt for failure to obey an 
injunction decree was sought in Seslar 
v. Union Local 901, 186 F2d 403, 30 
ALR2d 593, in a United States District 
Court. In the injunction suit based on 
diversity of citizenship, the plaintiff, 
one of approximately five thousand 
members of an unincorporated union, 
sued in his individual capacity, and 
not in a representative capacity or on 
behalf of a class, to enjoin a transfer 
of the assets of the union, alleged in the 
complaint to be of the value of $114, 
000. The requisite $3,000 jurisdic- 
tional amount was challenged by de- 
fendants’ motion to dismiss and answer, 
but no proof was offered by plaintiff 
in reference thereto. 

A decree adjudging defendants in 
contempt was reversed by the Seventh 
Circuit, which, in an opinion by Chief 
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Justice Major, held that the rule in 
injunction cases that the amount in 
controversy is the value of the object 
or right to be protected has reference 
to its value to the plaintiff, and that 
defendants’ challenge of the jurisdic- 
tional amount alleged by plaintiff im- 
posed upon the latter the burden of 
proving that his common and un- 
divided interest was more than 1/5000 
of the $114,000. 

The “Criterion of jurisdictional 
amount to vest jurisdiction of federal 
court where injunction is sought’’ is 
discussed in the extensive appended 
annotation in 30 ALR2d 602. 


Misrepresentation by Lessor — as 
fraud. In Kabatchnick v. Hanover-Elm 
Building Corporation, 328 Mass 341, 
103 NE2d 692, 30 ALR2d 918, dam- 
ages for deceit were sought by a tenant 
of a retail store in an action against 
the landlord. The declaration alleged 
former occupancy of the premises by 
plaintiff at $4,500 per year, a statement 
by the landlord that another had of- 
fered $10,000 per year, the landlord’s 
knowledge of the falsity of that state- 
ment and his intent that the plaintiff 
rely thereon and execute a lease for 
that amount for twelve years, which 
the latter did and thereby suffered dam- 
ages in his leasing of premises worth 
only $4,500 per year. 

An order sustaining a demurrer to 
the declaration was reversed by the 
Supreme Judicial Court of Massachu- 
setts, which, in an opinion by Justice 
Spalding, distinguished cases involving 
mere statements of opinion respecting 
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value, held that the declaration stated 
a cause of action for deceit, and ex- 
pressly overruled earlier authority to 
the contrary. 


“Misrepresentation by lessor, in 
negotiations for lease, as to offers of 
rental received from third persons, as 
actionable fraud” is discussed in the 
appended annotation in 30 ALR2d 
923. 


Notice of Alibi — statutes requir- 
ing. The defendant in State v. Ko- 
packa, 261 Wis 70, 51 NW2d 495, 
30 ALR2d 476, a prosecution for 
burglary, was denied the right to in- 
troduce evidence in support of an 
alibi that, at the alleged time of the 
crime, he was engaged in moving fur- 
niture from one part of Milwaukee to 
another. A prior written notice of an 
alibi, “‘stating particularly the place 
where he claims to have been,” was 
by statute made a requisite to reliance 
upon an alibi as a defense. The notice 
sent to the district attorney by the 
defendant asserted that he was, at the 
time, engaged in moving furniture 
from Milwaukee, Wisconsin, to Wau- 
kegan, Illinois. 

Judgment entered upon a verdict of 
guilty was affirmed by the Supreme 
Court of Wisconsin which, in an opin- 
ion by Chief Justice Fritz, held that 
the notice was not a sufficient compli- 
ance with the statute. 


The “Constitutionality, construction, 
and effect of statutes requiring notice 
to prosecution of accused’s intention to 
rely upon alibi as defense” is discussed 
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in the appended annotation in 30 ALR 
2d 480. 


Partner or Joint Adventurer — 
assault by, liability for. Recovery of 
damages for personal injuries inflicted 
by a malicious and unprovoked assault 
upon a tavern patron by the proprietor 
thereof was sought in Vrabel v. Acri, 
156 Ohio St 467, 103 NE2d 564, 30 
ALR2d 853, an action against the 
proprietor’s absent wife on the basis of 
their joint proprietorship of the tavern. 
It appeared that the wife, although 
owning the premises, had been sepa- 
rated from the husband pending di- 
vorce proceedings and had been ex- 
cluded by him from any voice or con- 
trol in the management, and that the 
wife did not know or have good reason 
to believe that the husband was a 
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“I think the defense rested too much.” 
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dangerous individual and prone to as 
sault patrons of the business. 

Judgment on a verdict for the plain- 
tiff was reversed by the Supreme Court 
of Ohio which, in an opinion by Justice 
Zimmerman, held that the wife was 
not liable, either on the theory of neg. 
ligence in failing to take reasonable 
precautions to protect patrons from 
the hazard, or on the theory of liabil- 
ity for acts of a partner or associate, 
since the husband’s acts were outside 
the purpose and scope of the business. 

The subject of the appended annota- 
tion in 30 ALR2d 859 is “Liability for 
assault by partner or joint adventurer.” 






Payment to Broker or Agent — a 
payment to principal. The plaintiffs 
in Lynn v. Northern Federal Savings 
& Loan Association, 235 Minn 484, 51 
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NW 2d 588, 30 ALR2d 799, had listed 
their property for sale with a real es- 
tate brokerage corporation. The prop- 
erty was afterward sold by one of its 
salesmen. The president of the corpo- 
ration then made arrangements with 
the defendant loan association for the 
purchasers to obtain a mortgage loan 
on the property, the proceeds of which, 
after discharging a prior mortgage, 
were to be paid to the plaintiffs as 
part of the purchase price. It was 
understood that the deed would be left 
with the mortgagee until completion 
of the transaction. This was done, de- 
livery of the deed being made by the 
president-broker, and a mortgage was 
executed. Then the mortgagee, instead 
of making payment directly to the 
plaintiffs, made out its check payable 
to the president-broker as agent for 
them. The money was never turned 
over to the plaintiffs, and they brought 
suit to recover it from the mortgagee. 
There was a verdict for the plaintiffs. 
In an opinion by Justice Thomas 
Gallagher, the Supreme Court of Min- 
nesota held that the president-broker 
was not, as a matter of law, authorized 
to receive the payment, and that the 
question had properly been submitted 
to the jury. Reliance was placed upon 
the general rule that ordinarily brokers 
do not have authority to receive pay- 
ment. The court also pointed out that, 
in negotiating the mortgage loan, the 
president-broker was more the agent of 
the purchaser than of the sellers. Au- 
thority of the one delivering the deed 
to receive the payment was held not 
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to be shown by the bare fact of a provi- | 
sion in the deed that “upon final pay- 


ment sellers to convey by warranty 
deed.” 

















The “Payment to broker or agent he 
authorized to sell real property, as | Jefe 
payment to principal” is discussed in | 41.5 
the appended annotation in 30 ALR] 7 
2d 805. 1 

Railroad Employee — injury to, | ™ § 
proximate cause. Warning v. Thomp- inju 
son, — Mo —, 249 SW2d 335, 30 | %! 
ALR2d 1176, was an action for in- R 
juries to a railroad employee under the ing 
Boiler Inspection Act (45 USC §§ 22- dine 
34). The plaintiff was a locomotive | |... 
engineer. When the sander on his | g,, 
engine failed to function properly, he | _ 
went forward and was injured by a | 4. 





fall from the pilot steps in climbing 
up to the catwalk to reach the sander. 
It had been raining and the pilot steps 
were wet, and there were insects on the 
front of the engine. Apparently the 
sand had become wet and plugged, as 
a result of the worn condition of 
threads and caps in the sander. There | ,.,. 
was a verdict for the plaintiff for | 4, 
$60,000, remitted to $45,000. ad 

The principal issue in the case was 
whether the defective condition of the 
sander was the proximate cause of the 
injury sustained in falling off the pilot 
steps, or, on the other hand, was the by 
“mere occasion” of the plaintiff's being 
on the steps. The adoption of the | yy 
former view by the trial court was 
affirmed by the Supreme Court of 
Missouri, Division No. 1, in an opin- 
ion by Commissioner Lozier, in which 
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the court pointed out that it was the 
plaintiff's duty to fix the sander, that 
the customary and safest way of getting 
to it was over the pilot, and therefore 
that the fall was a direct result of the 
defect in the sander. The verdict was 
also sustained as not excessive. 

The appended annotation in 30 ALR 
2d 1192 discusses “Defect in appliance 
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ury to, | or equipment as proximate cause of 
Thomp- | injury to railroad employee in repair 
35, 30 | or investigation thereof.” 
re ‘| Rights under Lease — act increas- 
er the ing insurance rates. Recovery of the 
SS 22- | amount of increased premiums on 
MOCIVE | eased premises was sought in Standard 
on his Garments, Inc. v. Hoffmann, — Md 
tly, he | __ 5 A2d 456, 30 ALR2d 485, by 
1 by @ | the tenant against his sublessee. By 
imbing terms of the sublease, the sublessee 
sander. | had agreed not to do anything which 
t StEPS | would increase the rate of insurance 
On the | on the building and to pay for the addi- 
tly the | tional premium in the event of an 
ged, aS | increase of rate so caused. The insur- 
ion of | ance rate was raised because of the 
There nature of the sublessee’s business, and 
ff for the landlord, in good faith, took out 
additional insurance required for prop- 
s€ was | er protection. 
of the Judgment for the plaintiff, limited 
of the to the increased premiums on the orig- 
pilot | inal amount of insurance, was reversed 
as the by the Court of Appeals of Maryland, 
a which, in an opinion by Chief Justice 





Marbury, held that the unrestricted 
agreement embraced the increased 
premiums on the additional, as well as 
the original, insurance. 

The appended annotation in 30 ALR 
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2d 489 discusses “Relative rights and 
liabilities of landlord, tenant, assignee, 
or sublessee where act is done increas- 
ing insurance rates.” 


Service of Process — motion to 
quash, appealability of. Recovery of 
damages for injuries sustained by plain- 
tiff when struck by defendant’s truck 
in Panama was sought in Carmack v. 
Panama Coca Cola Bottling Co., 190 
F2d 382, 30 ALR2d 281, an action in 
the United States District Court of the 
Panama Canal Zone. The plaintiff was 
a resident of the Canal Zone and the 
defendant a corporation organized and 
having its home office in Panama. Ac- 
quisition of jurisdiction against the 
defendant in personam was successive- 
ly sought by service of process upon the 
executive secretary of the Panama 
Canal, and upon one subsequently ap- 
pointed as defendant’s agent for serv- 
ice of process. The defendant, appear- 
ing specially, moved to quash the serv- 
ice on the ground that its designation 
of the executive secretary and the other 
agent for service of process was lim- 
ited to causes arising within the Canal 
Zone. 

Orders sustaining defendant’s mo- 
tions were reversed by the United 
States Court of Appeals, Fifth Circuit, 
which, in an opinion by Circuit Judge 
Borah, denied defendant’s motion for 
dismissal based on the asserted non- 
appealability of the orders involved, 
since it appeared from defendant's 
motions to quash that it had no place 
of business or property within the ju- 
risdiction and that the grant of the 
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motions consequently prevented fur- 
ther prosecution of the action. The 
court held that the cause of action was 
transitory and triable in the Canal 
Zone and that the foreign origin of 
the cause of action did not preclude ac- 
quisition of jurisdiction over defend- 
ant in personam by service of process 
upon agents having authority to re- 
ceive the same. 

The extensive appended annotation 
in 30 ALR2d 287 discusses “Appeal- 
ability of order overruling or sustain- 
ing motion to quash or set aside serv- 
ice of process.” 


Subversive Affiliation — evidence 
as to. An affray, assault and battery, 
resisting an officer, and obstructing an 
arrest were charged in Commonwealth 
v. Truitt, 369 Pa 72, 85 A2d 425, 
30 ALR2d 572, criminal actions based 
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upon acts growing out of the picket- 
ing of a store by defendants as agents 
of a labor union. At the trial, testi- 
mony relative to communistic connec- 
tions of the union and defendants was 
elicited by the prosecution by direct 
testimony, cross-examination of de- 
fendants, and testimony to impeach 
their answers relative thereto. 

Judgments of conviction of defend- 
ants were reversed by the Supreme 
Court of Pennsylvania, which, in an 
opinion by Justice Allen M. Stearne, 
upheld the defendants’ contentions that 
the question whether the union or the 
defendants had communistic connec- 
tions was entirely foreign to the issue 
of guilt of the crimes charged, and 
ruled that the admission of evidence 
pertaining thereto constituted rever- 
sible error. 


—, 


-_ 


“O.K., O.K., I'll answer the question.” 
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The “Prejudicial effect of admission 
of evidence as to Communist or other 
subversive affiliation or association of 
accused” is discussed in the appended 
annotation in 30 ALR2d 589. 


Succession or Estate Tax — deduc- 
tibility of attorney's fees. A refund of 
estate taxes was sought in Commercial 
National Bank v. United States, 196 
F2d 182, 30 ALR2d 1103, an action 
by an executor against the United 
States. The dispute involved the de- 
ductibility, as administrative expenses, 
of a sum paid heirs of the testator un- 
der a compromise agreement, pursuant 
to which the heirs discontinued efforts 
to prosecute a caveat to the will, in so 
far as such sum included fees for 
services rendered by attorneys for the 
caveators. The Internal Revenue Code 
provided for the deduction of such 
administrative expenses as were al- 
lowed by the local state laws. The 
local North Carolina statute granted 
its courts discretion in a will case to 
tax fees of caveators’ attorneys as costs 
against the estate, but, pursuant to the 
compromise agreement, no reference 
was made in the judgment to such fees 
or other amounts paid in settlement. 

A judgment for the defendant was 
affirmed by the Fourth Circuit, which, 
in an opinion by Circuit Judge Soper, 
held that, since the North Carolina 
court did not exercise its statutory dis- 
cretion to tax the attorneys’ fees as 
costs against the estate, the amount 
paid for such fees was properly in- 
cluded in the taxable net estate for 
federal estate tax purposes. 
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The “Deductibility of attorney's 
fees, as administrative expenses and 
the like, in computing succession or 
estate tax” is discussed in the appended 
annotation in 30 ALR2d 1108. 


Tort Concerning Foreign Realty 
— jurisdiction. Reasor-Hill Corpora- 
tion v. Harrison, — Ark —, 249 SW2d 
994, 30 ALR2d 1213, involved an 
application for prohibition filed to pre- 
vent an Arkansas court from taking 
jurisdiction of an action in tort to 
recover damages for an injury to Mis- 
souri realty resulting from furnishing 
an adulterated insecticide for the 
spraying of crops. 

The writ was denied by the Supreme 
Court of Arkansas, in an opinion by 
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Justice George Rose Smith, which, 
making a historical survey of the ori- 
gin and development of the law per- 
taining to local and transitory actions, 
and referring to the inconvenience of 
a clear right without a remedy, de- 
parted from the rule of other jurisdic- 
tions holding such an action maintain- 
able only in the state where the realty 
is situated. 

The appended annotation in 30 ALR 
2d 1219, entitled “Jurisdiction of ac- 
tion at law for damages for tort con- 
cerning real property in another state 
or country,” supplements an earlier 
annotation on the subject. 


Traffic Rules and Regulations — 
pedestrian within. Recovery of dam- 
ages for personal injuries sustained by 
plaintiff when struck by an automobile 
was sought in Jermane v. Forfar, 108 
Cal App2d 849, 240 P2d 351, 30 ALR 
2d 860. At the time of the accident 
the plaintiff was crossing the street at 
an intersection crosswalk on a four- 
wheel scooter, lying face down and 
propelling it with one foot upon the 
pavement. The defendant testified 
that, in making the turn at the inter- 
section after bringing his car to a stop, 
he could not and did not see the plain- 
tiff prior to the collision. A statute 
required the driver of a vehicle to yield 
the right of way to a “pedestrian” 
crossing at an intersection crosswalk. 
The court instructed the jury that the 
plaintiff did not occupy the legal posi- 
tion of a pedestrian crossing the street, 
and refused to give plaintiff's offered 
instruction, couched in the language of 
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the statute, as to the duty of a motor- 
ist to a pedestrian on a crosswalk. 

A judgment entered upon a verdict 
for defendant was reversed by the Dis- 
trict Court of Appeal, First District, 
Division 1, California, which, in an 
opinion by Justice Fred B. Wood, held 
that the plaintiff was a “pedestrian” 
within the meaning of the statute, and 
that reversible error was committed as 
to the above mentioned instruction giv- 
en and instruction refused. 

The appended annotation in 30 ALR 
2d 866 discusses “Who is ‘pedestrian’ 
with respect to rights given, and duties 
imposed, by traffic rules and regula- 
tions.” 


Unlicensed Person — restitution 
from. In Comet Theatre Enterprises 
v. Cartwright, 195 F2d 80, 30 ALR2d 
1229, recovery of money voluntarily 
paid by a property owner for services 
of a supervisory nature in connection 
with the construction of a theater was 
sought in an action against an unli- 
censed contractor. The licensing stat- 
ute made failure to get a license a 
misdemeanor and precluded recovery 
of compensation for services or goods 
furnished by one not complying with 
the licensing requirements. 

A judgment against plaintiff was af- 
firmed by the Ninth Circuit, which, in 
an opinion by Chief Justice Denman, 
held that, although the contract was 
illegal and void, neither the statute nor 
principles of equity: required the im- 
position of the further sanction of 
restitution of money voluntarily paid 
for services constituting value therefor. 
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The “Recovery back of money vol- 
untarily paid to unlicensed person re- 
quired by law to have occupational or 
business license or permit to make con- 
tract” is discussed in the appended an- 
notation in 30 ALR2d 1233. 


Use Tax — exemption, items used 
in manufacturing, etc. Comptroller of 
the Treasury v. Crofton Co., — Md —, 
84 A2d 86, 30 ALR2d 1434, involved 
the construction of an exemption pro- 
vision of the Maryland Use Tax Act, 
exempting from the tax property used 
by “a person engaged in the business 
of rendering services, or manufactur- 
ing, compounding for sale, profit, or 
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“You're so much more understanding than my own attorney, Mr. Crosswell!” 
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use of any article, substance or com- 
modity, if such tangible personal prop- 
erty enters into the processing of or 
becomes an ingredient or component 
part of the product or service which is 
manufactured, compounded or fur- 
nished.” The question was whether 
this exemption included slate used by 
a builder in the construction of houses. 
In the definitions provision of the act 
it was provided that “‘use” should not 
include “the incorporation of tangible 
personal property as a material or part 
of other tangible personal property to 
be produced for sale by manufacturing, 
assembling, processing or refining.” 

In an opinion by Justice Markell, the 
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Maryland Court of Appeals held that 
the slate was not within the exemption, 
applying the usual rule that a tax 
exemption must be strictly construed. 
The court rejected the argument that, 
under this construction, the exemption 
provision was a mere duplication of 
the definitions provision, pointing out 
that there was some difference between 
them, and also that the exemption pro- 
vision was not a part of the bill as 
originally introduced in the legislature, 
but had been added by amendment. 
The appended annotation in 30 ALR 
2d 1439 is entitled “Items or materials 
exempt from use tax as used in manu- 
facturing, processing, or the like.” 


Venue — crime in two counties. In 
Murtagh v. Leibowitz, 303 NY 311, 
101 NE2d 753, 30 ALR2d 1259, a pro- 
hibition order to prevent the respond- 
ent judge from continuing to assume 
jurisdiction over a criminal informa- 
tion filed against the petitioner was 
sought. The petitioner was Commis- 
sioner of Investigation of a city com- 
prised territorially of a number of 
counties, who was charged with the 
misdemeanor of neglect of duty in 
failing to report to the mayor the re- 
sults of his investigation as to enforce- 
ment of gambling laws by police of- 
ficers. The respondent was county 
judge of a county other than that in 
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which the offices of the commissioner 
and the mayor were located. The in- 
vestigation had, however, covered the 
former county. A statute provided f 
for jurisdiction in either county “when 
a crime is committed, partly in one 
county and partly in another, or the 
acts requisite to the consum- 
mation of the offense, occur in two or 
more counties.” 


Denial of the prohibition order was 
reversed by the Court of Appeals of 
New York. The opinion by Justice 
Desmond held that the common-law 
rule required the offense to be tried 
in the county where it was committed, 
that the offense charged could be com- 
mitted only in the county where the 
commissioner and mayor had their of- 
fices and where the report was there- 
fore required to be made, that the fact 
that the investigation covered another 
county did not bring the offense 
charged within the above-mentioned 
statute, and the respondent's total lack 
of jurisdiction justified the prohibition 
order. 


The extensive appended annotation 
in 30 ALR2d 1265 discusses “‘Con- 
struction and effect. of statutes provid- 
ing for venue of criminal case in either 


county, where crime is committed 
partly in one county and partly in an- 
other.” 


Too True! 


Statistics show it requires about 19 hours of congressional talk to produce 
one law. And one law probably results in 19 years of talk in the courts 


after it’s passed—Arizona Republic. 
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— 2. Briefs of Counsel A. L. R. 2d’s epitomized briefs of corm 


sel present the contentions of opposing counsel, and the 
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